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The following releases relate to self-regulatory rule 
proposals and/or adoptions. 


34-16050 
34-16079 


Adoption of rules to modify the finan- 
cial statement presentation of pre- 
ferred stocks subject to mandatory re- 
demption requirements or whose 
redemption is outside the control of 
the issuer. 


Interpretive release setting forth the 
views of the Commission's staff on 
interpretive questions relating to the 
resale of restricted and other securities. 


Adoption of a new rule 13-3 and re- 
lated Schedule 13E-3 under the Secu- 
rities Act of 1933 relating to going 
private transactions by public com- 
panies or their affiliates. 


Proposed amendments to new Rule 
13e-3 and Schedule 13e-3 relating to 
going private transactions by public 
companies or their affiliates, [File 
S7-792-Comment period expires Sept- 
ember 24, 1979.] 


Delegation of Authority to the Director 
of the Division of Market Regulation to 
exempt broker-dealers from the Com- 
mission’s regulations concerning cus- 
tomer confirmations. 
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Conditional adoption of a new rule 
12h-4 under the Securities Exchange 
Act of 1934 suspending an issuer's 
duty to file certain reports as to a class 
of securities for the balance of the 
issuer's fiscal year. 











SECURITIES ACT OF 1933 





SECURITIES ACT OF 1933 
Release No. 6097/July 27, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16047/July 27, 1979 


PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21163/July 27,.1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10797/ July 27, 1979 


ACCOUNTING SERIES 
Release No. 268/July 27, 1979 


PRESENTATION IN FINANCIAL STATEMENTS OF 
‘“REDEEMABLE PREFERRED STOCKS” 


AGENCY: Securities and Exchange Commission 


ACTION: | Final Rules. 

SUMMARY: The Commission hereby adopts rules, 
encompassing certain amendments to Regulation 
S-X, to modify the financial statement presentation 
of preferred stocks subject to mandatory redemption 
requirements or whose redemption is outside the 
control of the issuer. The rules adopted do not 
impact present reporting practices of registrants not 
having such securities outstanding. Registrants hav- 
ing such securities outstanding are required to 
present separately, in balance sheets, amounts 
applicable to the following three general classes of 
securities: (i) preferred stocks subject to mandatory 
redemption requirements or whose redemption is 
outside the control of the issuer; (ii) preferred stocks 
which are not redeemable or are redeemable solely at 
the option of the issuer; and (iii) common stocks. A 
general heading, stockholders’ equity, is not to be 
used and presentation of a combined total for equity 
securities, inclusive of redeemable preferred stocks, is 
prohibited. In addition, the rules require disclosure of 
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redemption terms, five-year maturity data, and 
changes in redeemable preferred stocks in a separate 
note to the financial statements captioned 
“Redeemable Preferred Stocks.” 


There is a significant difference between a security 
with mandatory redemption requirements or whose 
redemption is outside the control of the issuer and 
conventional equity capital. The Commission believes 
that it is necessary to highlight the future cash obliga- 
tions attached to this type of security so as to distin- 
guish it from permanent capital. It is expected that 
the amended rules will provide more meaningful 
presentation of the financial obligations of those 
companies which finance operations through the use 
of such securities. 


EFFECTIVE DATE: Effective for financial statements 
for fiscal periods ending on or after September 15, 
1979. 


FOR FURTHER INFORMATION CONTACT: 
Lawrence C. Best, Office of the Chief Accountant, 
Securities and Exchange Commission, Washington, 
D.C. 20549 (202-472-3782). 


SUPPLEMENTARY INFORMATION: In a release 
issued on November 28, 1978,’ the Commission 
invited public comment on proposed amendments to 
Regulation S-X which would require all registrants to 
present separately in balance sheets filed with the 
Commission amounts applicable to three general 
classes of securities: (i) preferred stocks subject to 
mandatory redemption requirements or whose 
redemption is outside the control of the issuer (here- 
inafter referred to as ‘‘redeemable preferred stocks”); 
(ii) preferred stocks which are not redeemable or are 
redeemable solely at the option of the issuer; and (iii) 
common stocks. The proposed amendments would 
prohibit showing a combined total of amounts 
applicable to these three general classes of securities 
and the use of stockholders’ equity as a general 
heading. Also, certain additional footnote disclosures 
were proposed. 





TRelease Nos. 33-6000, 34-15358, 35-20791, IC-10495 
(November 28, 1978) [43 FR 57612, December 8, 
1978}. 





These amendments were proposed as a result of the 
Commission noting an increase in the issuance, by 
registrants, of preferred stocks to finance operations, 
consummate mergers and acquisitions, or to 
restructure existing debt arrangements. Many of the 
preferred stock issues have included terms which 
require the issuer to redeem the stock at a fixed 
or determinable price on a fixed or determinable date. 
Other issues require the issuer to redeem the stock at 
the option of the holder or at the time certain 
prescribed conditions are met which are not 
necessarily within the control of the issuer, such as 
attainment of a specified level of earnings. 


The Commission believes that redeemable preferred 
stocks are significantly different from conventional 
equity capital. Such securities have characteristics 
similar to debt and should, in the opinion of the Com- 
mission, be distinguished from permanent capital. 
The Commission believes that traditional financial 
reporting practices do not provide the most meaning- 
ful presentation of the financial obligations attached 
to these types of securities and that improvement in 
the financial statement presentation of redeemable 
preferred stock is necessary. 


A total of 67 letters of comment were received. The 
majority of the commentators were from industry and 
related interest groups (40), banking (11) and public 
accounting (10). Comments included in these letters 
have been considered and changes have been 
reflected in the final rules adopted by the Commis- 
sion. 


The final rules are intended to highlight the future 
cash obligations attached to redeemable preferred 
stock through appropriate balance sheet presentation 
and footnote disclosure. They do not attempt to deal 
with the conceptual question of whether such a 
security is a liability. Further, the rules do not attempt 
to deal with the income statement treatment of 
payments to holders of such a security or with any 
related income statement matters, including account- 
ing for its extinguishment. The Commission is cogni- 
zant of these conceptual problems in determining the 
appropriate accounting for and reporting of 
redeemable preferred stock and believes that these 
matters can best be addressed by the Financial 
Accounting Standards Board (“FASB”). As an 
interim measure, the amendments require that the 
amounts applicable to redeemable preferred stock be 
presented in financial statements as a _ separate 
item—and not combined with equity investments not 
having similar redemption requirements. The 
Commission believes the presentation required by the 
amendments will highlight the redemption obliga- 


tion and the fact that amounts attributable to these 
securities are not part of permanent capital. 


Definitions 


The following definitions apply to the terms listed 
below as they are used in this release: 


Preferred Stocks Subject to Mandatory 
Redemption Requirements or whose Re- 
demption is Outside the Control of the Issuer 
(or ‘‘Redeemable Preferred Stock’’ as 
referred to in the textual portion of this 
release). The term “preferred stocks subject 
to mandatory redemption requirements or 

- whose redemption is outside the control of 
the issuer’ means any stock which (i) the 
issuer undertakes to redeem at a fixed or 
determinable price on a fixed or determinable 
date or dates, whether by operation of a 
sinking fund or otherwise; (ii) is redeemable 
at the option of the holder; or (iii) has 
conditions for redemption which are not 
solely within the control of the issuer, such 
as stocks which must be redeemed out of 
future earnings. 


Preferred Stocks Which are Not Redeemable 
or Are Redeemable Solely at the Option of 
the Issuer (or ‘‘Non-Redeemable Preferred 
stock”’ as referred to in the textual portion of 
this release). The term ‘“‘preferred stocks 
which are not redeemable or are redeemable 
solely at the option of the issuer’’ means any 
preferred stock which does not meet the 
criteria for classification as a ‘‘preferred 
stock subject to mandatory redemption 
requirements or whose redemption is outside 
the control of the issuer.”’ 





2Under this definition, preferred stocks which meet 
one or more of the above criteria would be classified 
as ‘preferred stocks subject to mandatory redemp- 
tion requirements or whose redemption is outside the 
control of the issuer” regardless of their other 
attributes such as voting rights, dividend rights or 
conversion features. 
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Exemptions provided in adoption of final rules 


Certain of the comment letters identified the appro- 
priate reporting of preferred stocks with mandatory 
redemption requirements to be the primary focus of 
the proposed amendments to Regulation S-X. These 
commentators expressed agreement with the 
Commission's view that there exists a significant 
distinction between redeemable preferred stocks and 
the other classes of securities defined in the release. 
Certain other commentators provided meaningful 
statistical data which emphasized that the majority of 
registrants do not have securities which meet the 
definition of a ‘redeemable preferred stock.” As a 
consequence, the Commission has concluded that 
the necessary refinements concerning the presenta- 
tion in financial statements of amounts applicable to 
redeemable preferred stocks should not impact the 
present reporting practices of registrants who do not 
use such securities to finance their operations. The 
Commission has, therefore, adopted rules which 
affect only registrants having redeemable preferred 
stocks. Registrants not having such securities may 
continue to use the general heading ‘Stockholders’ 
Equity’’ and show a combined total. 


In addition, many of the commentators expressed 
criticism that our proposal offered little justification 
for prohibiting, where redeemable preferred stocks 
are outstanding, the combining of non-redeemable 
preferred stocks, common stocks and other equity 
accounts. In consideration of these comments, the 
Commission will not prohibit the combining of these 
items under an appropriately designated caption 
(e.g., ‘‘Non-Redeemable Preferred Stocks, Common 
Stocks, and Other Stockholders’ Equity’’) provided 
that any combination be exclusive of redeemable 
preferred stocks. 


Footnote disclosure of future cash obligations 


The majority of comment letters expressed support 
for the Commission's proposal to highlight the future 
cash obligations attendant with redeemable preferred 
stocks through relevant footnote disclosure. In the 
interest of clear and prominent disclosure of the 
future cash obligations attendant with these types of 
securities, the proposed amendments have been 
revised to require disclosure of the terms of 
redemption, five-year maturity data, and changes in 
these securities in a separate note to the financial 
statements captioned ‘‘Redeemable Preferred 
“Stocks.” It should be noted that although in the 
past a registrant may have disclosed changes in 
redeemable preferred stocks in a statement of stock- 
holders’ equity, such changes are now required to be 
disclosed in a separate note as described above. 
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Coordination with the FASB’s conceptual 
framework project 


Certain of the comment letters expressed strong 
objection to the proposal as a preemption of the 
FASB’s conceptual framework project. Other letters 
of comment expressed disappointment that such 
proposal did not require the classification of 
redeemable preferred stock as a liability. It is not the 
Commission’s present intention to deal with the 
conceptual issue of whether redeemable preferred 
stock is a liability. 


The Commission in its ‘‘Report to Congress on the 
Accounting Profession and the Commission’s Over- 
sight Role’? stated its belief that the initiative for 
establishing and improving accounting standards 
should remain in the private sector, subject to 
Commission oversight. Further, the Commission in its 
Report supported the efforts of the FASB to establish 
a conceptual framework for financial accounting and 
reporting. This project should help to improve the 
financial accounting and reporting system in general 
and, in particular, by defining the elements of finan- 
cial statements, it should help to address issues such 
as the most appropriate balance sheet classification 
of redeemable preferred stocks. Rather than address 
the conceptual issue of appropriate classification, the 
amendments are intended to highlight the future cash 
obligations attendant with redeemable preferred 
stocks. These amendments are intended to represent 
only an interim solution until the FASB, in connection 
with its conceptual framework project, addresses the 
related conceptual issues. 


Related accounting matters 


Certain of the comment letters suggested that the 
adoption of any final rules include requirements 
which establish or clarify the appropriate method of 
accounting in related areas of stockholders’ equity 
(e.g., appropriate presentation of paid-in capital, 
determination of carrying value of redeemable 
preferred stock, etc.). It should be reemphasized that 
the scope of the Commission’s current action is 





3Securities and Exchange Commission Report to 
Congress on the Accounting Profession and the 
Commission’s Oversight Role, prepared for the 
Subcommittee on Governmental Efficiency and the 
District of Columbia of the Committee on Govern- 
mental Affairs of the United States Senate, July 
1979. 





limited to the appropriate reporting of the future 
financial obligations of those companies which 
finance operations through the use of redeemable 
preferred stocks. It is not the Commission's present 
intention to alter existing practice or authoritative 
guidelines relative to accounting for elements of 
stockholders’ equity. 


Problems with existing loan agreements 


In response to the specific invitation to comment on 
potential problems with existing loan agreements 
which registrants may encounter as a result of the 
adoption of the proposed amendments, certain 


respondents identified the calculation of required. 


debt-equity ratios under restrictive covenants of loan 
agreements as potentially burdensome. As _ previ- 
ously indicated, it is not the Commission's present 
intention to establish whether redeemable preferred 
stocks are liabilities or components of equity. There- 
fore, the amendments should not require any change 
in the calculation of debt-equity ratios under existing 
loan agreements. Further, the Commission believes 
that creditors already consider the distinctive charac- 
teristics of the types of securities which comprise a 
company’s capital structure when evaluating a 
potential loan. 


Other 


Where certain ratios or other data involving amounts 
attributable to stockholders’ equity are presented as 
required (such as pursuant to Item VI of Guides 3 and 
61 of the Guides for Preparation and Filing of Reports 
and Registration Statements under the Securities Act 
of 1933 and the Securities Exchange Act of 1934, 
“Statistical Disclosure by Bank Holding Companies— 
Return on Equity and Assets’’) or are optionally 
presented in filings with the Commission, such ratios 
or other data should be accompanied by an explana- 
tion as to their basis of calculation. If material 
amounts of redeemable preferred stock are combined 
with amounts applicable to non-redeemable preferred 
and common stocks for purposes of computing a 
ratio, there should also be presented a similar ratio 
which excludes amounts applicable to redeemable 
preferred stock from equity and includes such 
amounts as debt. This would also apply to any finan- 
cial information such as tables, charts, graphic illustra- 
tions and ratios presented in annual reports to share- 
holders if such reports are to meet the requirements 
of Rule 14a-3 [17 CFR 240.14a-3] of the General Rules 
and Regulations under the Securities Exchange Act 
of 1934. 


In addition, the Commission is not amending its rules, 


regulations and releases to the extent that they 
provide for various materiality tests for disclosure 
purposes (such as in Article 9, “‘Banks and Bank 
Holding Companies” [17 CFR 210.9-02-5(e) and 
210.9-02-9]. using a percentage of total stockholders’ 
equity. In making these tests, registrants may use 
amounts applicable to all classes of capital stock. 


Effective Date 


These amendments shall be applicable to financial 
statements for fiscal periods ending on or after 
September 15, 1979. Financial statements for fiscal 
periods ending prior to September 15, 1979 which are 
included for comparative purposes shall include 
reclassifications to conform to the current period’s 
presentation. 


COMMISSION ACTION: The Commission hereby 
amends Part 210 of Chapter II of Title 17 of the Code 
of Federal Regulations (Regulation S-X) as follows: 


Part 210 - FORM AND CONTENT OF 
FINANCIAL STATEMENTS, SECURITIES 
ACT OF 1933, SECURITIES EXCHANGE 
ACT OF 1934, PUBLIC UTILITY HOLDING 
COMPANY ACT OF 1935, AND INVEST- 
MENT COMPANY ACT OF 1940, AND 
ENERGY POLICY AND CONSERVATION 
ACT OF 1975 


1. RULES OF GENERAL APPLICATION 


§210.3-16 General notes to financial statements. 
(See Release No. AS-4.) 


* * * + 


(f) Preferred shares. (1) The dividend rate and 
whether participating, cumulative or noncumulative 
shall be stated. If callable, the date or dates and the 
amount per share at which such shares are callable 
shall be stated. If convertible, the terms of conversion 
shall be stated briefly. If voting, a general description 
of the voting rights shall be stated. 


2. COMMERCIAL AND INDUSTRIAL COMPANIES 


§210.5-02 Balance sheets. 


* * & & 
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Section of 210.5-02 designated as Stockholders’ 
Equity including paragraphs 38, 39, and 40 is replaced 
by the following. 


General heading of REDEEMABLE PREFERRED 
STOCKS added. 


38. Preferred stocks subject to mandatory redemp- 
tion requirements or whose redemption is outside the 
control of the issuer. (a) Include under this caption 
amounts applicable to any class of stock which has 
any of the following characteristics: (1) it is 
redeemable at a fixed or determinable price on a fixed 
or determinable date or dates, whether by operation 
of a sinking fund or otherwise; (2) it is redeemable at 
the option of the holder; or (3) it has conditions for 
redemption which are not solely within the control of 
the issuer, such as stocks which must be redeemed 
out of future earnings. Amounts attributable to 
preferred stock which is not redeemable or is 
redeemable solely at the option of the issuer shall be 
included under 8210.5-02.39 unless it meets one or 
more of the above criteria. 


(b) State on the face of the balance sheet the title of 
each issue, the carrying amount, and redemption 
amount. Show also the dollar amount of any shares 
subscribed but unissued, and show the deduction of 
subscriptions receivable therefrom. If the carrying 
value is different from the redemption amount, 
describe the accounting treatment for such difference 
in the note required by §210.5-02.38(c). State on the 
face of the balance sheet or in the note, referred to 
herein, for each issue, the number of shares 
authorized and the number of shares issued or 
outstanding, as appropriate [See §210.3-14 and 
§210.3-15]. 


(c) State in a separate note captioned ‘‘Redeemable 
Preferred Stocks’’ (1) a general description of each 
issue, including its redemption features (e.g. sinking 
fund, at option of holders, out of future earnings) and 
the rights, if any, of holders in the event of default, 
including the effect, if any, on junior securities in the 
event a required dividend, sinking fund, or other 
redemption payment(s) is not made; (2) the 
combined aggregate amount of redemption require- 
ments for all issues each year for the five years 
following the date of the latest balance sheet; and 
(3) the changes in each issue for each period for 
which an income statement is required to be filed. 
[See also §210.3-16(f).] 


(d) Securities reported under this caption are not to 
be included under a general heading ‘‘stockholders’ 
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equity’ or combined in a total other than prescribed 
by 8210.5-02.42. 


General heading of NON-REDEEMABLE PREFERRED 
STOCKS added. 


39. Preferred stocks which are not redeemable or 
are redeemable solely at the option of the issuer. 
State on the face of the balance sheet the title of 
each issue and the dollar amount thereof. Show also 
the dollar amount of any shares subscribed but 
unissued, and show the deduction of subscriptions 
receivable therefrom. State on the face of the balance 
sheet or in a note, for each issue, the number of 
shares authorized and the number of shares issued or 
outstanding, as appropriate [See 8210.3-14 and 
§210.3-15]. Show in a note or statement referred to 
herein the changes in each class of preferred shares 
reported under this caption for each period for which 
an income statement is required to be filed. [See also 
§210.3-16(f).] 


General heading of COMMON STOCKS added. 


40. Common stocks. For each class of common 
shares state, on the face of the balance sheet, the 
title of the issue, the number of shares authorized, 
the number of shares issued or outstanding, as 
appropriate [See §210.3-14 and §210.3-15], and the 
dollar amount thereof, and, if convertible, the basis 
of conversion [See also §210.3-16(f)(3)]. Show also 
the dollar amount of any common shares subscribed 
but unissued, and show the deduction of subscrip- 
tions receivable therefrom. Show in a note or state- 
ment referred to herein the changes in each class of 
common shares for each period for which an income 
statement is required to be filed. 


General heading of OTHER STOCKHOLDERS’ 
EQUITY added. 


41. Other stockholders’ equity. (a) Separate 
captions shall be shown for (1) additional paid-in 
capital, (2) other additional capital and (3) retained 
earnings (i) appropriated and (ii) unappropriated. [See 
§210.3-16(h).] 


(b) If undistributed earnings of unconsolidated 
subsidiaries and 50 percent or less owned persons are 
included, state the amount in each category paren- 
thetically or in a note referred to herein. 


(c) For a period of at least 10 years subsequent to the 
effective date of a quasi-reorganization, any descrip- 





tion of retained earnings shall indicate the point in 
time from which the new retained earnings dates and 
for a period of at least three years shall indicate the 
total amount of the deficit eliminated. 


(d) A summary of each account under this caption 
setting forth the information prescribed in §210.11-02 
shall be given in a note or statement referred to 
herein, for each period for which an income 
statement is required to be filed. 


42. Total liabilities, reserves and stockholders’ 
equity. 


§210.5-04 What schedules are to be filed. 


*ee#e# 


Schedule Xill. Capital shares. The schedule presribed 
by §210.12-14 shall be filed in support of captions 38, 
39 and 40 of the balance sheet. 


** 8 8 & 


3. INSURANCE COMPANIES OTHER THAN LIFE 
INSURANCE COMPANIES 


§210.7-03 Balance sheets. 


* & & H& 


Section of 8210.7-03 designated as Stockholders’ 
Equity including paragraphs 19, 20 and 21 is replaced 
by the following. 


General heading of REDEEMABLE PREFERRED 
STOCKS added. 


19. Preferred stocks subject to mandatory redemp- 
tion requirements or whose redemption is outside the 
control of the issuer. The classification and disclosure 
required by 8210.5-02.38 shall be given. 


General heading of NON-REDEEMABLE PREFERRED 
STOCKS added. 


20. Preferred stocks which are not redeemable or 
are redeemable solely at the option of the issuer. The 
classification and disclosure required by §210.5-02.39 
shall be given. 


General heading of COMMON STOCKS added. 


21. Common stocks. For each class of common 
shares state, on the face of the balance sheet, the 
title of the issue, the number of shares authorized, 
the number of shares issued or outstanding, as 
appropriate [See 8210.3-14 and §210.3-15], and the 
dollar amount thereof, and, if convertible, the basis 
of conversion [See also §210.3-16(f)(3)]. Show also 
the dollar amount, if any, of common shares 
subscribed but unissued, and show the deduction of 
subscription receivable therefrom. Show in a note or 
statement referred to herein the changes in each 
class of common shares for each period for which an 
income statement is required to be filed. 


General heading of OTHER STOCKHOLDERS’ 
EQUITY added. 


22. Other stockholders’ equity. (a) Separate 
captions shall be shown for (1) additional paid-in 
capital, (2) other additional capital, (3) unrealized 
appreciation or depreciation of investments, less 
applicable deferred income taxes, (4) retained 
earnings, (i) appropriated and (ii) unappropriated. 


(b) If undistributed earnings of unconsolidated 
subsidiaries and 50 percent or less owned persons are 
included, state the amount in each category paren- 
thetically or in a note referred to herein. 


(c) Include in subcaption (a)(4)(i) above or in a note 
the purpose for which retained earnings have been 
appropriated. 


(d) For a period of at least 10 years subsequent to the 
effective date of a quasi-reorganization, any descrip- 
tion of retained earnings shall indicate the point in 
time from which the new retained earnings dates and 
for a period of at least three years shall indicate the 
total amount of the deficit eliminated. 


(e) See Rule 7-05-2. 


(f) A summary of each account under this caption 
setting forth the information prescribed in §210.11-02 
shall be given in a note or statement referred to 
herein, for each period for which an income state- 
ment is required to be filed. 


23. Total liabilities, other credits and stockholders’ 
equity. 
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§210.7-06 What schedules are to be filed. 
eee He 


Schedule Vill. Capital Shares. The schedule 
prescribed by 8210.12-14 shall be filed in support of 
captions 19, 20 and 21 of the balance sheet. 


ee @ & & 


4. LIFE INSURANCE COMPANIES. 


§210.7a-03 Balance sheets. 


* & & & 


Section of 8210.7a-03 designated as Stockholders’ 
Equity including paragraphs 21, 22 and 23 is replaced 
by the following. 


General heading of REDEEMABLE PREFERRED 
STOCKS added. 


21. Preferred stocks subject to mandatory redemp- 
tion requirements or whose redemption is outside the 
control of the issuer. The classification and disclosure 
required by 8210.5-02.38 shall be given. 


General heading of NON-REDEEMABLE PREFERRED 
STOCKS added. 


22. Preferred stocks which are not redeemable or 
are redeemable solely at the option of the issuer. The 
classification and disclosure required by §210.5-02.39 
shall be given. 


General heading of COMMON STOCKS added. 


23. Common stocks. For each class of common 
shares state, on the face of the balance sheet, the 
title of the issue, the number of shares authorized, 
the number of shares issued or outstanding, as 
appropriate [See 8210.3-14 ar:d §210.3-15], and the 
dollar amount thereof, and, if convertible, the basis 
of conversion [See also §210.3-16(f)(3)]. Show also 
the dollar amount, if any, of common _ shares 
subscribed but unissued, and show the deduction of 
subscription receivable therefrom. Show in a note or 
statement referred to herein the changes in each 
Class of common shares for each period for which an 
income statement is required to be filed. 


General heading of OTHER STOCKHOLDERS’ 
EQUITY added. 
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24. Other stockholders’ equity. (a) Separate 
captions shall be shown for (1) additional paid-in 
capital, (2) other additional capital, (3) unrealized 
appreciation or depreciation of investments, (4) 
retained earnings (i) appropriated and (ii) unappro- 
priated. 


(b) If undistributed earnings of unconsolidated 
subsidiaries and 50 percent or less owned persons are 
included, state the amount in each category paren- 
thetically or in a note referred to herein. 


(c) Include in subcaption (a)(4)(i) above or in a note 
the purpose for which retained earnings have been 
appropriated. 


(d) Exclude deferred income taxes from subcaption 
(a)(3) (see caption 16). 


(e) For a period of at least 10 years subsequent to the 
effective date of a quasi-reorganization, any descrip- 
tion of retained earnings shall indicate the point in 
time from which the new retained earnings dates and 
for a period of at least three years shall indicate the 
total amount of the deficit eliminated. 


(f) See Rule 7A-05-2. 


(g) A summary of each account under this caption 
setting forth the information prescribed by 8210.11-02 
shall be given in a note or statement referred to 
herein for each period for which an income statement 
is required to be filed. 


25. Total future policy benefits, liabilities, other 
credits and stockholders’ equity. 


§210.7a-06 | What schedules are to be filed. 


Schedule IX. Capital Shares. The schedule prescribed 
by 8210.12.14 shall be filed in support of captions 21, 
22 and 23 of the balance sheet. 





5. BANK HOLDING COMPANIES AND BANKS. 


§210-9-02 Balance sheets. 


Section of §210.9-02 designated as Stockholders’ 
Equity including paragraphs 19, 20, 21 and 22 is 
replaced by the following. 


General heading of REDEEMABLE PREFERRED 
STOCKS added. 


19. Preferred stocks subject to mandatory redemp- 
tion requirements or whose redemption is outside the 
control of the issuer. The classification and disclosure 
required by 8210.5-02.38 shall be given. 


General heading of NON-REDEEMABLE PREFERRED 
STOCKS added. 


20. Preferred stocks which are not redeemable or 
are redeemed solely at the option of the issuer. The 
classification and disclosure required by §210.5-02.39 
shall be given. 


General heading of COMMON STOCKS added. 


21. Common stocks. The classification and 
disclosure required by §210.5-02.40 shall be given. 


General heading of OTHER STOCKHOLDERS’ 
EQUITY added. 


22. Other stockholders’ equity. The classification 
and disclosure required by §210.5-02.41 shall be 
given. 


23. Total liabilities and stockholders’ equity. 


§210.9-05 | What schedules are to be filed. 


Schedule V. Capital Shares. The schedule prescribed 


by 8210.12-14 shall be filed in support of captions 19, 
20 and 21 of the balance sheet. 


6. CONTENT OF STATEMENTS OF OTHER 
STOCKHOLDERS’ EQUITY. 


§210.11-01 Application of Article 11. 


This article prescribes the content of the statements 
of other stockholders’ equity specified in 
§210.5-02.41, §210.9-02.26, §210.7-03.22, §210.7a- 
03.24 and §210.9-02.22. 


These amendments are adopted pursuant to authority 
in Sections 6, 7, 8, 10 and 19(a) [15 U.S.C. 77f, 77g, 
77h, 77j, 77s] of the Securities Act of 1933; Sections 
12, 13, 15(d) and 23(a) [15 U.S.C. 781, 78m, 78o(d), 
78w] of the Securities Exchange Act of 1934; 
Sections 5(b), 14 and 20(a) [15 U.S.C. 79e, 79n, 79t] 
of the Public Utility Holding Company Act of 1935; 
and Sections 8, 30, 31(c) and 38(a) [15 U.S.C. 80a-8, 
80a-29, 80a-30(c) and 80a-37(a)] of the Investment 
Company Act of 1940. Pursuant to Section 23(a)(2) 
of the Securities Exchange Act, the Commission has 
considered the impact of these amendments on 
competition and is not aware of any burden that they 
would impose on competition. 


By the Commission. 


George A. Fitzsimmons 
Secretary 
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THE KING & SPALDING RETIREMENT PLAN 
AND TRUST AGREEMENT 

2500 Trust Company Tower 

Atlanta, GA 30303 


(18-50) 


NOTICE OF FILING OF APPLICATION FOR AN 
ORDER PURSUANT TO SECTION 3(a)(2) OF THE 
SECURITIES ACT OF 1933 EXEMPTING FROM THE 
PROVISIONS OF SECTION 5 OF THE ACT 
INTERESTS OR PARTICIPATIONS IN THE KING & 
SPALDING RETIREMENT PLAN AND TRUST 
AGREEMENT. 


NOTICE IS HEREBY GIVEN that King & Spalding 
(the ‘‘Applicant’’), a law firm organized as a partner- 
ship under the laws of the State of Georgia, has on 
April 16, 1979 and July 9, 1979 filed an application for 
exemption from the registration requirements of the 
Securities Act of 1933 (‘‘Act’’) for participations or 
interests issued in connection with the King & 
Spalding Retirement Plan and Trust Agreement (the 
“Plan’’). All interested persons are referred to that 
document, which is on file with the Commission, for 
the facts and representations contained therein which 
are summarized below. 


1. Introduction 


Applicant states that Applicant has adopted the Plan 
to provide retirement benefits for its partners, 
associates and non-legal employees. Applicant states 
that because the Plan covers persons (in this case, 
Applicant’s partners) who are employees within the 
meaning of Section 401(c)(1) of the Internal Revenue 
Code of 1954 (the ‘“‘Code’”’), the Plan is excepted from 
the exemption provided by Section 3(a)(2) of the Act 
of interests and participations in employee benefit 
plans of certain employers. Section 3(a)(2) of the Act 
provides, however, that the Commission may exempt 
from the provisions of Section 5 of the Act any 
interest or participation issued in connection with a 
pension or profit-sharing plan which covers 
employees some or all of whom are employees within 
the meaning of Section 401(c)(1) of the Code, if and 
to the extent that the Commission determines this to 
be necessary or appropriate in the public interest and 
consistent with the protection of investors and the 


purposes fairly intended by the policy and provisions 
of the Act. 
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ll. Description of the Plan 


Applicant states that the Plan was adopted on 
January 1, 1968 to provide retirement benefits for 
partners, associates and non-legal employees of 
Applicant. Applicant further states that the Plan and 
Trust Agreement received favorable determination 
letters from the Internal Revenue Serrvice (“I.R.S.”) 
that the Plan and amendments to the Plan adopted 
January 1, 1976 and January 1, 1978 satisfied the 
requirements of Section 401(a) of the Code and that 
the Trust qualifies for tax exemption under Section 
501(a) of the Code. A further amendment to the Plan 
has been adopted and Applicant states the amend- 
ment will be submitted to the I.R.S. for a determina- 
tion that it does not adversely affect the status of the 
Plan under Sections 401(a) and 501(a) of the Code. 
Applicant requests that for purposes of this applica- 
tion the Commission assume that a favorable deter- 
mination will be rendered by the |.R.S. 


The Plan covers all partners, associates and full-time 
employees of Applicant immediately upon com- 
mencement of employment, or if a part-time 
employee, upon completion of 1000 hours of service 
during any calendar year or during the first twelve 
months of service. As of December 31, 1978, 46 
partners, 53 associates and 152 non-legal employees 
were entitled to participate in the Plan. 


Applicant contributes on behalf of every participant 
amounts equal to specified percentages of the 
participant’s compensation in such year up to a 
maximum contribution of $7,500 for each participant. 
The contribution made for each partner is deducted 
from his own share of Applicant's income. However, 
no contributions are required to be made by other 
employee participants on their own behalf. In 
addition, each participant in the Plan may make his or 
her own voluntary contribution, the aggregate of 
which may not exceed 10% of such participant's 
aggregate compensation for all calendar years in 
which he or she has been a participant. 


The assets of the Plan are maintained by a trustee 
which has exclusive authority and discretion to 
manage and control such assets. The trustee is Trust 
Company Bank, Atlanta, Georgia. The Plan is 
administered by a committee which presently 
consists of three partners of Applicant. The 
Committee is responsible for controlling and 





managing the operation and administration of the 
Plan. Applicant, however, has ultimate authority to 
control the operations of the Plan since it has the 
power to appoint the Trustee and members of the 
Committee in addition to having the power to amend 
the Plan. 


The assets of the Plan are segregated into two 
investment funds—a fixed income fund and a mixed 
fund. The fixed income fund presently consists of 
fixed income securities selected by the Trustee, while 
the mixed fund consists of common stocks, fixed 
income securities and other investments also selected 
by the trustee. 


ltl. Discussion 


Applicant states that if the partnership were a 
corporation, interests and participations in the Plan 
would be exempt under Section 3(a)(2) of the Act. 
Applicant submits that merely because Applicant is 
unincorporated is no reason for subjecting such 
interests and participations to the registration 
requirements of the Act. Applicant further submits 
that the intent of Congress in excluding from the 
exemption, plans in which self-employed persons 
were participants was to prevent the sale without 
registration of interests in prepackaged plans offered 
by financial institutions to self-employed persons 
lacking the sophistication to protect themselves and 
their employees, and that the provision permitting the 
Commission to grant exemption upon application was 
included in Section 3(a)(2) of the Act to make 
available an exemption for partnership plans where 
the plan and the entity involved are comparable to 
corporate plans exempted by Section 3(a)(2). 


Applicant states that the Plan covers partners and 
employees of a single firm and is not a uniform 
prototype plan of a type designed to be marketed by 
a sponsoring financial institution or promoter to 
numerous unrelated self-employed persons. Appli- 
cant represents that it has not distributed and does 
not intend to distribute any type of promotional 
material relating to the Plan (other than such material 
as Applicant is required under the Employee 
Retirement Income Security Act of 1974 to distribute 
to participants or to employees) and has not made 
and does not intend to make any solicitation of 
voluntary contributions under the Plan. Applicant 
makes available to Plan participants for inspection, 
upon request and without charge, copies of the Plan 
and all documents relating to it. 


Appicant states that it is engaged in furnishing legal 
services of a type which necessarily involves 
financially sophisticated and complex matters and, 
for that reason as well as the extensive administrative 
control over the Plan maintained by the Partnership, 
is able to represent adequately its interests and the 
interests of its employees who are participants in the 
Plan. 


Applicant concludes that for the foregoing reasons, 
granting the requested exemptive order would be 
appropriate in the public interest, consistent with the 
protection of investors and the purposes fairly 
intended by the policy and provisions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 27, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the matter accompanied by a 
statement as to the nature of his interest, the reason 
for such request, and the issues, if any, of fact or law 
proposed to be controverted, or he may request that 
he be notified if the Commission should order a 
hearing thereon. Any such communication should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington, D.C. 20549. A copy of 
such request shall be served personally or by mail 
upon Applicants at the address stated above. Proof 
of such service (by affidavit or in the case of an 
attorney at law, by certificate), shall be filed 
contemporaneously with the request. An order 
disposing of the application will be issued as of 
course following August 27, 1979, unless the 
Commission thereafter orders a hearing upon request 
or upon the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders issued 
in this matter, including the date of the hearing (if 
ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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SECURITIES ACT OF 1933 
Release No. 6099/August 2, 1979 


Resales of Restricted and Other Securities 


AGENCY: Securities and Exchange Commission. 


ACTION: Interpretations of rules. 


SUMMARY: The Commission has authorized the 
issuance of a release which sets forth the views of 
its staff on various interpretive questions relating to 
the resale of restricted and other securities. The 
purpose of the release is to resolve certain recurring 
issues that have arisen under the Commission's 
rules applicable to such resales. 


FOR FURTHER INFORMATION CONTACT: With 
respect to Items (1) through (49), (59) through (68), 
and (80) through (92), contact: 


Peter J. Romeo 

Division of Corporation Finance 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 755-1240 


With respect to Items (50) through (58), contact: 


Andre Weiss 

Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 376-7470 


With respect to Items (69) through (79), contact: 


M. Blair Corkran, Jr. 

Division of Market Regulation 
Securities and Exchange Commission 
Washington, D.C. 20549 

(202) 755-8961 
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SUPPLEMENTARY INFORMATION: Commencing in 
September 1977, the Commission issued a number 
of releases’ concerning changes in certain of its 
rules under the Securities Act of 1933 (the “1933 
Act’) [15 U.S.C 77a et seq.] relating to the resale of 
restricted? and other securities. The changes dis- 
cussed in those releases have resulted in numerous 
oral and written requests for interpretations of the 
new provisions. To provide guidance on the matters 
raised by the requestors and on other significant re- 
curring issues as well, the Commission has 
authorized the issuance of this release setting forth 
the views of its Divisions of Corporation Finance 
and Market Regulation. 


The interpretations contained in this release 
primarily relate to Rule 144[17 CFR 230.144] under 
the 1933 Act, although interpretations of Rule 
145(d) [17 CFR 230.145(d)], 148[17 CFR 230.148], 
and 237[17 CFR 230.237] under the Act also are set 
forth herein. The Commission previously issued an 
interpretive release on Rule 144 in September 
1972.3 All of the issues discussed in the prior 
release have been included herein, although in a 
somewhat different form than that in which they 
originally appeared. The prior release may therefore 
be considered superseded by this release. It should 
be noted that some of the views expressed in the 
prior release no longer apply, and attention in this 
regard is directed to Items (29), (81) and(84) herein. 


This release also discusses the staff's current views 
on various recurring issues that have arisen under 





‘See in this regard Release Nos. 33-5865 
(September 16, 1977) [42 FR 47848], 33-5918 
(March 29, 1978) [43 FR 14445], 33-5932 (May 15, 
1978) [43 FR 21660], 33-5979 (September 19, 
1978) [43 FR 43709], 33-5980 (September 20, 
1978) [43 FR 43726], 33-5995 (November 8, 1978) 
[43 FR 54229], and 33-6032 (March 5, 1979)[44 FR 
15610]. 


2The term “‘restricted securities” is defined in Rule 
144 (a)(3) and includes securities acquired in non- 
public offerings, such as those under Section 4(2) of 
the 1933 Act, as well as securities acquired in 
offerings made in reliance upon Rule 240[17 CFR 
230.240] under the Act. 


3Release No. 33-5306 (September 26, 1972)[37 FR 
23180]. 





the rules mentioned above. Although many of these 
issues have previously been dealt with by the staff 
in interpretive letters that are publicly available, the 
staff has, upon reflection, revised some of the posi- 
tions expressed in those letters. Attention in this 
regard is particularly directed to Items (9), (12), (22), 
(28), (30), (34), (47), (62), (69) and (70) herein. It 
should be noted, however, that this release does not 
discuss all of the matters dealt with in prior inter- 
pretive letters on the subject rules issued by the 
staff. To the extent that the views expressed in 
those letters are not discussed in this release, those 
views may still be considered to represent the 
staff's position on the questions raised. 


The Commission is hopeful that the issuance of this 
release will reduce the need for members of the 
public to request interpretive advice from the staff 
regarding the rules in question. Although the staff 
will continue to respond to requests for such advice, 
it will adhere to its past practice of not providing a 
substantive response to letters involving the follow- 
ing: (1) hypothetical situations (responses to such 
inquiries can be misconstrued in actual fact situa- 
tions, (2) the removal of restrictive legends from 
securities (the removal of such legends is subject 
solely to the discretion of the issuer of the securi- 
ties), (3) whether a person is an affiliate‘ (this is a 
factual question which the staff is not in a position 
to resolve from a distance), and (4) requests for a no- 
action position regarding securities acquired after 
April 15, 1972 (Rule 144 became effective on that 
date and the Commission stated at the time that its 
staff would not consider no-action requests for 
securities acquired thereafter).® 


Finally, to assist readers of the release, a brief para- 
phrase of each rule provision being interpreted has 
been included, where appropriate, at the beginning 
of each series of interpretations relating to that 
provision. Also, to avoid confusion, it should be 
noted that the references herein to subparagraphs 
of the rules in question follow the classification 
system set forth in volume 17 of the Code of Federal 
regulations. For example, subparagraph (d)(4)(ii) of 





4An “affiliate” of an issuer is defined in Rule 144(a) 
(2) as a “person that directly, or indirectly through 
one or more intermediaries, controls, or is 
controlled by, or is under common control with, 
such issuer.” 


5Release No. 33-5223 (January 11, 1972) [37 FR 
596]. 


Rule 144 corresponds to subparagraph (d)(4)(B) 
under the original classification system used for the 
rule at the time of its adoption. 
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2. Brokers’ Transactions 
G. Form 144—Rule 144(h) 
H. Miscellaneous 


1. Call Options Traded on 
National Securities Exchanges 


2. Short Sales Against the Box 
2. Availability of Rule 144 

ill. RULE 145(d) 

IV. RULE 148 


V. RULE 237 


|. INTERPRETATIONS APPLICABLE TO 
FOUR RULES 


(1) Question: Are there any restrictions on secu- 
rities sold in reliance upon Rules 144, 145(d), 148 
and 237? 


Answer: No. If all applicable conditions of the rule 


under which the securities are sold are satisfied, 
the purchaser receives unrestricted securities. 


However, if the purchaser is an affiliate of the 
issuer, he must resell the securities either pur- 
suant to a registration statement or in a manner 
(such as compliance with the conditions of Rule 
144) that demonstrates an underwriter® is not 
involved. 





®6The term “‘underwriter’’ is broadly defined in 
Section 2(11) of the 1933 Act and includes 


any person who has purchsed from an 
issuer with a view to, or offers or sells for 
an issuer in connection with, the 
distribution of any security, or 
participates or has a direct or indirect 
participation in any such undertaking, or 
participates or has a participation in 
direct or indirect underwriting of any 
such undertaking; . . . As used in this 
paragraph the term ‘issuer’ shall include, 
in addition to an issuer, any person 
directly or indirectly controlling or 
controlled by the issuer, or any person 
under direct or indirect control with the 
issuer. 
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(2) Question: \|s prior approval by the Commission 
or its staff necessary before a person may rely on 
any of the rules? 


Answer: No. Rules 144, 145(d), 148 and 237 are de- 
signed to be self-operative. Accordingly, neither the 
Commission nor its staff will respond to requests for 
approval of proposed transactions under the rules. 


RULE 144 


A. Definitions 


1. Rule 144(a)(2)(i): The term “‘person” includes 
the seller of securities under the rule, his spouse, 
and any of his or his spouse's relatives who share 
his home. 


(3) Question: Are the seller and all members of 
his family, including those who have established 
permanent homes of their own, considered to be 
one person for purposes of the rule? 


Answer: No. The definition of the term “person” 
was not intended to aggregate members of a family 
who are independent of the seller, assuming that 
such persons do not act in concert in selling 
securities under the rule. However, if a family 
member resides elsewhere on a temporary basis 
(e.g., a child attending college) but maintains his 
permanent home with the seller, that member’s 
sales under Rule 144 would be aggregated with 
those of the seller. 


(4) Question: If a person transfers restricted 
securities to his or her spouse as part of proceed- 
ings which lead to a divorce settlement, must sub- 
sequent sales of the transferee under the rule be 
aggregated with those of the transferor? 


Answer: No. If the spouse to whom the securities 
were transferred maintains an independent home 
from the transferor and does not act in concert with 
the transferor in selling securities under the rule, 
such individual is considered to be a separate 
person for purposes of the rule. 


2. Rule 144(a}(2)ii): Theterm ‘‘person” includes 
any trust or estate in which the seller owns 10% or 
more of the total beneficial interest or serves as 
trustee, executor, or in any similar capacity. 


(5) Question: Does Rule 144(a)(2)(ii) require a 





bank which serves as executogor trustee for various 
estates and trusts to aggregate the sale 
transactions for its own account under the rule with 
sale tansactions of the estates and trusts which it 
administers? 


Answer. Yes. 


(6) Question: Conversely, must the individual 
trusts and estates administered by the bank be con- 
sidered one ‘“‘person” because they share a 
common fiduciary? 


Answer: No. The sharing of a common fiduciary 
does not, by itself, require the trusts and estates to 
be treated as a single unit.’ 


(7) Question: Are directors of a charitable 
organi zation deemed to act in a capacity similar to 
that of an executor or trustee within the meaning of 
Rule 144(a)(2)ii) so that sales by such directors 
under Rule 144 must be aggregated with those of 
the charitable organization? 


Answer: No. Such directors are not deemed by 
analogy to serve in a capacity similar to that of a 
trustee or executor. Accordingly, sales of restricted 
securities by directors of a charitable organization 
need rot be aggregated with sales by the 
organization, assuming that the director and the 
organization do not act in concert in selling secu- 
rities under the rule. 


3. Rule 144(a)2)iii): The term “person” in- 
cludes any corporation or other organization in 





7\t should be noted, however, that if the fiduciary 
administers the trusts and estates in a manner that 
results in their acting in concert together, they would 
be treated as one person by virtue of paragraph (e)(3) 
(vi) of the rule. That paragraph states that 


When two or more affiliates or other persons 
agre to act in concert for the purpose 
of selling securities of an issuer, all 
securities of the same class sold for the ac- 
count of all such persons during any period 
of three months shall be aggregated for 
the purpose of determining the limita- 
tion on the amount of securities sold. 


which the seller of securities under Rule 144 bene- 
ficially owns 10 percent or more of any class of 
equity securities or 10 percent or more of the equity 
interest. 


(8) Question: Would a parent company and a 
second-tier subsidiary (e.g., a company wholly- 
owned by a direct subsidiary of the parent) be 
treated as one person under the rule with respect to 
sales of restricted securities of another issuer held 
in their respective investment portfolios? 


Answer: Yes. The parent in such circumstances is 
the beneficial owner of more than 10% of the equity 
securities of the second-tier subsidiary. According- 
ly, they are considered to be a single person and the 
sales of both under the rule must be aggregated. 


4. Rule 144(a)(3): The term ‘‘restricted 
securities’’ includes securities acquired from the 
issuer or an affiliate thereof in a transaction or 
chain of transactions not involving a public offering. 


(9) Question: Arethe securities held bya trust or 
estate which is not an affiliate of the issuer con- 
sidered to be restricted under any of the following 
circumstances: 


(a) The securities were acquired in the open 
market by the settlor, who was an affiliate of the 
issuer at the time the securities were transferred to 
the trust? 


(b) The securities were acquired in the open 
market by the decedent, who was an affiliate at the 
time of death, and were transferred to the estate as 
a result of the death of the decedent? 


(c) The securities were acquired in the open 
market by the trustee or executor, who is an 
affiliate? 


Answer: The securities may be restricted in situa- 
tion (a), but would not be restricted in situations (b) 
and (c). Ordinarily, securities acquired in the open 
market are not considered to be restricted securities 
for purposes of Rule 144 because they are acquired 
in public transactions. However, where such 
securities are acquired by an affiliate and then 
transferred in a non-public transaction to another 
person, such as a trust, the securities become 
restricted. Thus, in situation (a) above, the secu- 
rities would be considered restricted if they were 
sold by the settlor to the trust. If, however, the 
securities were donated by the settlor to the trust, 
they would be considered restricted only for that 
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period of time the settlor remained an affiliate. This 
is due to the fact that, in a gift transaction, the donee 
assumes the status of the donor for purposes of 
Rule 144. Since the donor (i.e., the settlor) in situ- 
ation (a) would be subject to Rule 144 with respect 
to sales of any securities acquired by him in the 
open market so long as he remains an affiliate, the 
donee (i.e., the trust) likewise would be subject for 
that period of time. But if the donor ceases to be an 
affiliate, he would be free to sell the open-market 
securities immediately without any restrictions, 
and the donee similarly could sell such securities in 
the same manner. 


In situation (b), the securities are not restricted in 
the hands of the estate because there was notrans- 
action in which an affiliate transferred securities to 
the estate. (Death is not considered to have created 
such a transaction). 


In situation (c), the securities are not restricted in 
the hands of the trust or estate because they were 
acquired in the open market for the account of an 
entity (i.e., the trust or estate) which is not an affi- 
liate. The fact that the trustee or executor is an 
affiliate does not change the result so far as the 
trust or estate is concerned because the trustee or 
executor is not acting on its own behalf in acquiring 
the securities but on behalf of the non-affiliate trust 
or estate. The trustee or executor in situation (c), 
however, would have to aggregate its personal 
sales, pursuant to Rule 144(a)(2)(ii), with those of 
the trust or estate. 


(10) Question: \s Rule 144 available for the sale 
of securities acquired by an underwriter or finder as 
compensation for services rendered in connection 
with a registered public offering? 


Answer: No. The securities held by the 
underwriter or finder are not considered “restricted 
securities’’ because they were not acquired “in a 
transaction or chain of transactions not involving 
any public offering.” Accordingly, Rule 144 maynot 
be relied upon for their sale.® 





8aithough it is clear from an interpretive standpoint 
that Rule 144 is not available for the sale of securities 
received by an underwriter or finder in connection 
with a registered public offering, the Division of 
Corporation Finance has stated in a number of letters 
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B. Conditions to b8 Met 


Rule 144/b): Any person who sells restricted secu- 
rities for his own account and any person who sells 
restricted or other securities for the account of an 
affiliate of the issuer shall be deemed not to be en- 
gaged in a distribution of the securities and there- 
fore not an underwriter if all of the conditions of the 
rule are met. 


(11) Question: Must a former affiliate comply 
with Rule 144 when he seeks to sell securities 
acquired by him in the open market while he was an 
affiliate? 


Answer: No. The rule applies only to sales of re- 
stricted and other securities by affiliates and sales 
of restricted securities by non-affiliates. Securities 
acquired in the open market are not restricted. And, 
since the seller is no longer an affiliate, the sale of 
non-restricted securities by him is not subject to 
Rule 144. 


(12) Question: \|f an affiliate donates 
nonrestricted securities to a charitable organization 
and subsequently ceases to be an affiliate, must the 
charitable organization continue to comply with the 
requirements of Rule 144? 


Answer: No. The donee in such circumstances 
should be in no worse position than the donor. And 
since the donor, as a former affiliate, would not 
have to comply with the provisions of Rule 144 with 
respect to the resale of non-restricted securities, 
the donee likewise need not comply. 


(13) Question: Must all of the provisions of Rule 
144 be complied with when an affiliate seeks to rely 
upon it for the sale of non-restricted securities? 


Answer: No. The two-year holding period 
requirement of paragraph (d) of the rule need not be 





that it will not recommend any enforcement action to 
the Commission if an underwriter (or a finder) sells 
such securities pursuant to the provisions of Rule 144 
(except for the provision requiring Form 144 to be 
filed) under certain conditions. The conditions are: (1) 
the securities were originally registered as part of the 
public offering, and (2) at least two years have 
elapsed from the date of the last sale of the public 
offering. See, e.g., letter re Communications 
Properties, Inc. dated March 13, 1978. 





complied with if the securities are not restricted. All 
other conditions of the rule, however, must be satis- 
fied by the affiliate before he can rely on it for the 
resale of such securities. 


C. Current Public Informaton 


1. Rule 144(c)(1): There shall be available ade- 
quate current public information with respect tothe 
issuer of securities sold under the rule. In the case 
of an issuer subject to the periodic reporting 
requirements of Section 13 or 15(d) of the Secu- 
rities Exchange Act of 1934 (the “1934 Act’’) [15 
U.S.C. 78a et seq.], this condition shall be satisfied if 
the issuer has been subject to such requirements 
for at least 90 days immediately preceding the sale 
of the securities and has filed all of the reports re- 
quired to be filed under those sections during the 12 
months preceding the sale (or such shorter period 
that the issuer was required to file such reports). 


(14) Question: May sales of an issuer's securi- 
ties be made in reliance upon Rule 144 during the 
90-day period following the date on which the 
issuer initially became subject to the periodic 
reporting requirements of Section 13 or 15(d) of the 
1934 Act? 


Answer: No. Rule 144(c)(1) clearly requires that 
issuers subject to the reporting requirements of 
Section 13 or 15(d) must have been so subject for at 
least 90 days prior to any sales under the rule and 
have filed all required reports during that period. 


Illustration 1: FACTS: Y, a non-public company, 
goes public through a 1933 Act registration state- 
ment which became effective on May 1, 1979. X 
owns restricted securities of Y and wants to sell 
them on May 15, 1979. INTERPRETATION: Rule 
144 is not available to X on May 15 because Y 
company has not been subject to Secton 15(d) for at 
least 90 days. On August 1, 1979, 90 days after the 
effective date of its 1933 Act registration state- 
ment, Y will have been subject to the requirements 
of Section 15(d) for the minimum period required by 
Rule 144(c)(1). Accordingly, X may rely on the rule 
on that date, assuming Y has filed all reports re- 
quired during the preceding 90 days and all other 
requirements of the rule are satisfied. 


Illustration 2: FACTS: Y, a company not 
previously subject to the period reporting require- 
ments of Section 13 or 15(d) of the 1934 Act, filed a 
Form 10 registration statement [17 CFR 249.210] 
under the Act on February 1, 1979. The registration 


statement became effective on April 1, 1979. X 
owns restricted securities of Y and wants to sell 
them on May 1, 1979. INTERPRETATION: Rule 
144 is not available to X on May 1 because Y has not 
been subject to the requirements of Section 13 for 
at least 90 days. On July 1, 1979, 90 days after the 
date of effectiveness of the Form 10 registration 
statement, Y will have been subject to the require- 
ments of Section 13 for the minimum period 
specified in Rule 144(c)(1). Accordingly, X may rely 
on the rule on that date, assuming Y has filed all 
reports required during the preceding 90 days and 


‘all other requirements of the rule are satisfied. 


(15) Question: May an issuer which is delinquent 
in filing periodic reports required under Section 13 
or 15(d) of the 1934 Act properly assert that it is in 
compliance with the public information 
requirement of Rule 144(c)(1) because it makes 
available the information specified in Rule 
144(c)(2)?9 


Answer: No. The provisions of Rule 144(c)(2) are 
applicable only to issuers which are not subject to 
Section 13 or 15(d). Accordingly, an issuer subject 
to either Section 13 or 15(d) must file the reports 
required thereunder in order to satisfy Rule 
144(c)(1). 


(16) Question: May a seller of restricted securi- 
ties rely upon the issuer's representation in its most 
recent periodic report that it has filed all reports 
required under Section 13 or 15(d) of the 1934 Act? 


Answer: Generally, Yes. Rule 144(c)(1) states that 
a seller under the rule may rely on a statement 
made by the issuer in its most recent quarterly or 
annual report filed under the 1934 Act that it (the 
issuer) has filed all reports required under Section 
13 or 15(d) during the preceding 12 months, or such 
shorter period that it was required to file such 
reports. The rule also provides, however, that if the 
seller knows or has reason to believe that the issuer 
has not complied with the requirements of Section 
13 or 15(d), the seller may not rely on the statement 
by the issuer concerning compliance with Section 
13 or 15(d). 


Illustration 1: FACTS: Y company stated in its 
most recent report on Form 10-Q that it had filed all 





9See Part:2 of Section C of this release for a de- 
scription of the information specified in Rule 
144(c)(2). 
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reports required to be filed within the preceding 12 
months. In fact, Y had not filed a Form 8-K required 
during that period. X owns restricted securities of Y 
and wants to sell them. INTERPRETATION: X may 
rely on the statement made by Y and sell his securi- 
ties under Rule 144, unless he knows or has reason 
to believe that the statement is incorrect. 


Illustration 2: _ FACTS: Y company stated in its 
Form 10-Q for the quarter ended March 31, 1979 
that it had filed all reports required during the pre- 
ceding 12 months. X, who owns restricted 
securities of Y, decides on October 1, 1979 to sell 
them. He determines that the most recent periodic 
report by Y on file with the Commission is the 10-Q 
referred to above. INTERPRETATION: X cannot rely 
on Rule 144 because he has reason to believe that Y 
has not filed a Form 10-Q for the quarter ended 
June 30, 1979. The Form 10-Q for that quarter was 
required to be filed by July 15, 1979, and the fact 
that 2-1/2 months have elapsed from its due date 
provides X with a substantial indication that the 10- 
Q in fact has not been filed. In such circumstances, 
X should contact Y directly to determine the status 
of the 10-Q. 


(17) Question: \f an issuer which has been filing 
periodic reports with the Commission pursuant to 
Section 15(d) of the 1934 Act finds that it is no 
longer obligated to file reports under that section, 
may it voluntarily continue filing reports pursuant to 
that provision in order to satisfy the current public 
information requirement of Rule 144? 


Answer: Yes. Continued voluntary reporting 
under Section 15(d) (or under Section 13, as well) is 
permissible in order to satisfy the requirements of 
Rule 144(c). 


2. Rule 144(c)(2): There shall be available ade- 
quate current public information with respect to the 
issuer of securities sold under the rule. In the case 
of an issuer which is not subject to Section 13 or 
15(d) of the 1934 Act, this condition shall be satis- 
fied if the issuer makes publicly available the 
information concerning itself specified in 
subsections (i) to (xiv) and subsection (xvi) of Rule 
15c2-11(a) (4) [17 CFR 240.15c2-11(a)(4)] under 
the Act. 


(18) Question: If an issuer is not subject to the 
periodic reporting requirements of Section 13 or 
15(d) of the 1934 Act, how may it satisfy the current 
public information requirement of Rule 144? 


Answer: The issuer may comply in two ways: (1) it 
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may make publicly available the information 
concerning itself specified in Rule 15c2-11(a)(4), or 
(2) it may voluntarily become subject to the report- 
ing requirements of Section 13 by filing a Form 10 
registration statement under Section 12(g) of the 
1934 Act. 


(19) Question: \s there a minimum period prior 
to a sale under Rule 144 during which the informa- 
tion specified in Rule 15c2-11(a)(4) must be avail- 
able to the public before Rule 144(c)(2) will be 
deemed satisfied? 


Answer: No. The rule requires only that the 
information be publicly available. '° 


(20) Question: What must an issuer doto assure 
itself that the information concerning itself speci- 
fied in Rule 15c-11(a)(4) is considered ‘‘publicly 
available’’ within the meaning of Rule 144(c)(2)? 


Answer: The issuer should make the information 
available on an ongoing and continuous basis (e.g., 
through the issuance of annual and quarterly 
reports) to security holders, market makers, 
brokers, financial statistical services, and any other 
interested persons. 


Illustration: FACTS: Y company is not subject to 
Section 13 or 15(d) of the 1934 Act. X owns re- 


.stricted securities of Y and wants to sell such secu- 


rities. Y has furnished the information specified in 
Rule 15c2-11 to the broker for X. INTERPRETA- 
TION: Rule 144 is not available to X. Furnishing the 
specified information solely to the broker through 
whom X proposes to sell his restricted securities 
does not make such information publicly available. 


D. Holding Period for Restricted Securities 


1. Rule 144(d)(1):_ Restricted securities sold pur- 
suant to the rule must be beneficially owned and 
fully paid for by the seller for at least two years prior 
to their sale. 


(21) Question: \f restricted securities of the 
same class are acquired at different times, is it 





10See Item (20) herein for the staff’s view of when 
the information is considered to be ‘‘publicly 
available.”’ 





necessary for the holder to be able to trace the secu- 
rities to their respective purchase dates at the time 
any of them are sold? 


Answer: Yes. In order to assure that the holding 
period requirement of Rule 144 is satisfied, the 
seller must be able to trace the specific securities 
being sold. 

Mlustration: 


FACTS: On April 1, 1977, X 


acquired 5,000 shares of restricted securities of Y 
company. On December 1, 1977, X acquired an 
additional 5,000 shares of restricted securities of Y. 
On May 1, 1979, X wants to sell 4,000 shares of his 
restricted securities. INTERPRETATION: Rule 144 is 
available to X, provided he sells the particular re- 
stricted securities acquired on April 1, 1977. 


(22) Question: When does the holding period 
commence with respect to restricted securities 
issued under an employee benefit plan which 
requires the plan participants to remain as em- 
ployees for a specified period of time before the 
securities will vest? 


Answer: The holding period in such 
circumstances will commence when the securities 
are allocated to the account of an individual plan 
participant. The fact that the securities may not vest 
until some later date does not alter the result. 


(23) Question: lf restricted securities are to be 
issued pursuant to a written agreement, does the 
holding period for such securities commence on the 
date of the agreement or on the date the securities 
are delivered? 


Answer: The answer to this question depends on 
when the person who will receive the securities is 
deemed to have paid for the securities and thereby 
assumed the full risk of economic loss with respect 
to them. If that risk is assumed as of the date of the 
agreement, then the holding period starts on that 
date, even though actual delivery of the securities 
may not occur until later. Conversely, if the risk of 
loss is not assumed until the date of delivery, the 
holding period will not commence until the 
securities are actually delivered. 


2. Rule 144(dj(2): A promissory note or other 
obligation given to the person from whom the 
securities are purchased shall not be deemed full 
payment of the purchase price unless the note or 
other obligation: (i) provides for full recourse against 
the purchaser; (ii) is secured by collateral, other 
than the securities purchased, having a fair market 


value at least equal to the purchase price of the 
securities; and (iii) is discharged by payment in full 
prior to the sale of the securities. Similarly, entering 
into an installment purchase contract with the 
seller shall not constitute full payment unless the 
three conditions specified above are met. 


(24) Question: What is the effect of giving a 
promissory note to the seller that fails to comply 
with conditions (i) or (ii) above? 


Answer: The holding period for the securities is 
tolled and will not begin to run until both conditions 
are satisfied. If the conditions are not satisfied 
during the life of the note, the holding period will not 
commence until the note is fully paid. Even if both 
conditions are satisfied and the securities are then 
held for two years, the holding period requirement 
will not be met and Rule 144 will not be available 
until the note is paid in full prior to the time the 
securities are resold. 


(25) Question: Will the holding period be tolled if 
the purchaser pays the seller in full for the 
securities but obtains the funds to do so from a non- 
affiliate third party to whom he has given a 
promissory note that fails to satisfy either the full 
recourse or Collateralization requirements of the 
rule? 


Answer: No. The conditions in Rule 144(d)(2) are 
applicable only when the purchase of securities is 
financed through the seller. In the above situation, 
the purchaser completed the transaction involving 
the purchase of the securities by paying the seller in 
full, and his holding period commenced at that 
point. The fact that the proceeds for the purchase 
were obtained through the issuance of a promissory 
note to a non-affiliate third party does not alter this 
result. 


(26) Question: \|f the purchaser gives a 
promissory note to the seller that is secured by 
collateral which later increases in market value 
beyond the amount of the outstanding obligation on 
the note, may the purchaser withdraw the excess 
collateral without affecting the holding period 
under Rule 144(d)? 


Answer: Yes. Rule 144(d)(2) requires only thatthe 
collateral have a market value at least equal to the 
purchase price of the securities. 


(27) Question: Conversely, if the collateral 
decreases in market value below the amount of the 
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outstanding obligation on the note, will it be 
necessary for the purchaser to deposit additional 
collateral to cover the difference in order to avoid 
tolling the holding period? 


Answer: Yes. The fair market value of the 
collateral for the note must at all times be equal to 
the outstanding obligation. If the fair market value 
of the collateral falls below the amount of the 
outstanding obligation, the holding period in Rule 
144(d) will be tolled until the fair market value of the 
collateral is at least equal to the amount of the 
outstanding obligation. 


(28) Question: If an installment contract is 
entered into for the purchase of restricted securities 
and it fails to satisfy the full recourse or 
collateralization requirements of Rule 144(d)(2), is 
the holding period for all of the securities covered by 
the contract tolled until such time as the final 
installment payment is made, or may the holding 
period commence for some of the securities at the 
time equivalent payments for them are made under 
the contract? 


Answer: The holding period in such 
circumstances may commence on a staggered 
basis, as illustrated below. 


Illustration: FACTS: X enters into an installment 
contract for the purchase of 1,000 restricted shares 
of Z company stock for $50,000. The contract does 
not provide for full recourse against X. Annual 
payments of $10,000 each are to be made on July 1 
of each successive year, beginning on July 1, 1979. 
INTERPRETATION: Under this contract, X will in 
effect pay one-fifth of the total purchase price on 
July 1 of each year. Accordingly, the holding period 
for one-fifth of the shares will commence with the 
payment of each installment. Therefore, the holding 
period for 200 shares will commence when the first 
payment of $10,000 is made on July 1, 1979 and the 
holding period for additional segments of 200 
shares will commence when further payments of 
$10,000 are made in the future. 


It should be noted that the computation of the 
holding period indicated above will not be affected 
by the presence or absence in the installment 
contract of a clause releasing specified numbers of 
shares from the contract as individual installment 
payments are made. Similarly, the fact that the 
purchaser fails to make all of the required 
installment payments and therefore receives only a 
portion of the shares covered by the contract will not 
alter the computation of the holding period with 
respect to those shares which are received. 
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3. Rule 144(d)(3) The holding period for equity 
securities shall be tolled during the period that the 
seller had a short position in, or any put or other 
option to dispose of, securities of the same class or 
securities convertible into securities of that class. 
The holding period for nonconvertible debt 
securities shall also be tolled under the same 
circumstances. 


(29) Question: Does the existence of a short 
position in, or a put or other option to sell, securities 
toll the holding period for all restricted securities of 
that class held by a person or only the number of re- 
stricted securities equal to those subject to the short 
position, put, or other option to sell? 


Answer: The holding period is tolled only for the 
number of restricted securities equivalent to the 
number of securities subject to the short, put, or 
other option to sell. 


Illustration: FACTS: On April 15, 1978, X 
acquired 10,000 shares of restricted common stock 
of Y company. X is not an affiliate of Y. On February 
1, 1979, X sold short 2,000 shares of common stock 
of Y. On May 1, 1979, X covered his short with the 
securities that he purchased in the open market. 
INTERPRETATION: The three-month period during 
which X had a short position in 2,000 shares of Y's 
common stock would be excluded from the 
computation of the two-year holding period for 
2,000 shares of the restricted stock of Y company 
held by X. The holding period for the 8,000 other 
shares of Y restricted stock held by X, however, 
would not be affected by the short sale and would 
therefore continue to run during the three-month 
period the shorth existed. 


(30) Question: \|s a put or other option to sell 
securities deemed to exist in any of the following 
situations: 


(a) An employee receives restricted securities 
under an employee benefit plan and is given the 
right to sell the securities back to his employer ata 
specified price? 


(b) A company purchases assets in exchange for 
some of its restricted securities and agrees to 
compensate the seller with additional securities if a 
specified resale price for the securities originally 
issued is not obtained during a certain period of 
time? 


Answer: Each of the above situations involves a 
put or other option to sell. In each instance, the 





holder of restricted securities possesses a right 
which assures him a certain minimum price for his 
securities. Thus, neither the employee in situation 
(a) nor the seller of assets in situation (b) are at 
complete risk with respect to their securities during 
the period their respective rights are exercisable. 
Accordingly, under Rule 144(d)(3) the holding 
period for each person is tolled during the period the 
right may be utilized. 


Illustration. FACTS: X is participant in the 
employee benefit plan of Y company. X receives 
shares of Y on March 1 pursuant to the plan. The 
plan provides that, for a 30-day period each year 
commencing on September 1, participants in the 
plan may sell their shares back to Y at a specified 
price. INTERPRETATION: X's holding period for the 
shares would be tolled during the 30-day period 
each year that he can exercise his right to sell the 
shares back to Y. 


4. Rule 144(d)(4): Thissection describes how the 
holding period under the rule should be computed in 
certain specific situations. 


(31) Question: Will a trust be able to tack the 
holding period of the settlor to its own in the 
following situations involving restricted securities: 


(a) The securities held by the trust were donated to 
it by the settlor? 


(b) The securities held by the trust were sold to it 
by the settlor? 


Answer: Tacking will be permitted in situation (a) 
but not in situation (b). Rule 144(d)(4)(vi) permits a 
trust to tack the settlor’s holding period to its own 
where the securities are donated by the settlor to it. 
But if the securities are sold to the trust in a private 
transaction unregistered under the 1933 Act, an 
investment decision has been made (unlike the gift 
situation) that destroys the affinity between the 
settlor and the trust so far as the computation of the 
holding period is concerned. 


(32) Question: Must an estate which holds 
securities that were restricted in the hands of the 
decedent comply with the holding period 
requirement of Rule 144 in the following situations: 


(a) The estate is an affiliate of the issuer of the 
securities? 


(b) The estate is not an affiliate of the issuer? 


(c) The estate is not an affiliate of the issuer but 
one of the beneficiaries is? 


Answer: The holding period requirement must be 
complied with in situation (a) but not in situations (b) 
and (c). Although an estate which is an affiliate must 
comply with the holding period requirement, Rule 
144(d)(4)(vii) permits the estate to tack the holding 
period of the decedent to its own. If the estate 
ceases to be an affiliate, or never was an affiliate, 
then it need not comply with the holding period 
requirement, regardless of the fact that one or more 
beneficiaries is an affiliate. Any beneficiary who is 
an affiliate and receives restricted securities from 
the estate may tack the holding period of both the 
decedent and the estate to his own, pursuant to 
Rule 144(d)(4)(vii). 


(33) Question: Will the tacking of holding 
periods be permitted in any of the following 
situations? 


(a) An individual transfers restricted shares to a 
corporation solely in exchange for a portion of its 
outstanding securities? 


(b) An individual transfers restricted shares to a 
corporation solely in exchange for all of its 
outstanding securities? 


(c) A corporation transfers without consideration 
restricted shares held in its investment portfolio to 
one of its wholly-owned subsidiaries? 


Answer: Tacking will be permitted in situations (b) 
and (c) but not in situation (a). In situations (b) and (c) 
the transferor retained complete control over the 
transferee and there was, therefore, no shift in the 
economic risk of the investment in the restricted 
securities. In situation (a), however, some of the 
economic risk was shifted to the other shareholders 
of the transferee corporation and therefore a new 
holding period for that corporation must commence 
under the rule. 


(34) Question: Will tacking of holding periods be 
permitted in either of the following situations: 


(a) A closely-held limited partnership distributes 
to its security holders on a pro-rata basis restricted 
securities of another issuer held in its investment 
portfolio? 


(b) A closely-held corporation distributes to its 
security holders on a pro-rata basis restricted secu- 
rities of another issuer held in its investment 
portfolio? 
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Answer: Tacking will be permitted in both situa- 
tions.'' Thus, the limited partners of the partner- 
ship and the shareholders of the corporation who 
receive restricted securities of another issuer may 
add the holding period of the corporation or partner- 
ship to their own.'? However, the shareholders or 
limited partners in such circumstances may be 
required to aggregate their sales under the volume 
limitation provisions of Rule 144 for up to two years 
after the distribution, as indicated in Item (45) 
herein. 


(35) Question: Will tacking of holding periods be 
permitted in either of the following situations: 


(a) A corporation changes 
reincorporating in another state? 


its domicile by 


(b) A corporation undergoes a recapitalization 
which results in a change in the par value of the 
restricted securities previously issued by it? 


Answer: Tacking will be permitted in both situa- 
tions, assuming the substance of the corporation 
(viz., the nature of its business and management) in 





11The answer assumes that the security holders are 
not required to furnish any consideration in return for 
the distributed securities. If they must furnish 
consideration (e.g., where their interests in the 
distributing entity are being redeemed), the tacking of 
holding periods will not be permitted. 


12it should be noted that the distribution by a part- 
nership or corporation of another entity’s securities to 
its own security holders (commonly known as a 
“spin-off’’) may be deemed to involve a transaction 
that is subject to registration under the 1933 Act. 
See, e.g., Release No. 33-4982 (July 2, 1969) [34 FR 
11581]. Thus, the staff’s position permitting tacking 
in the spin-off situations outlined in Item (34) should 
not be construed as approval of the use of spin-offs 
to achieve novel unregistered distributions of the 
securities of non-public issuers. The Division of 
Corporation Finance, however, has indicated that it 
will not recommend any enforcement action to the 
Commission if a spin-off is made without registration 
under the following circumstances: (1) both the 
distributing entity and the entity whose securities are 
being distributed are subject to the periodic reporting 
requirements of the 1934 Act and are currently in 
compliance with such requirements, and (2) the 
distributirg entity is not part of the group in control 
of the other entity. See letter re American Express 
Company dated August 25, 1975. 
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each instance remains essentially the same as 
before. 


(36) Question: Will a person who acquires 
restricted securities by exercising warrants and 
paying cash be able to tack the holding period of the 
warrants to that of the resticted securities? 


Answer: No. Rule 144(d)(4)(ii) permits tacking 
only if the consideration surrendered upon exericse 
of the warrants consists solely of other securities of 
the same issuer. In this instance, securities and 
cash were surrendered, with the result that the 
exercise of the warrants is deemed to involve the 
acquisition of new restricted securities for which 
tacking is not permitted. 


E. Limitation on Amount of Securities Sold 


1. General: Rule 144(e) states that, subject to 
certain exceptions, the amount of securities that 
can be sold under the rule during any three-month 
period shall not exceed the greater of one percent of 
the outstanding securities of the class being sold or 
the average weekly trading volume for the class 
during the four-week period preceding the sale of 
the securities. 


(37) Question: How is the three-month period 
for measuring sales under the rule computed? 


Answer: The period includes only the three 
months immediately preceding the date of sale 
under the rule. 


Illustration: FACTS: On April 12, X decides to 
sell the maximum number of Y Company shares 
allowable under Rule 144. The volume limit at the 
time is 15,000 shares. X has made the following 
sales of Y stock since the beginning of the year: 
7,000 shares on January 5, 2,000 on January 20 
and 3,000 on February 15. INTERPRETATION: X 
may immediately sell 10,000 shares of Y stock, 
since he has sold only 5,000 shares during the 
three-month period (viz., January 13 - April 12) 
immediately preceding the date on which he 
intends to sell more shares of Y stock. Moreover, if 
the volume limit remains unchanged, X could sell 
an additional 2,000 shares on April 20, since the 
sale of a similar number of shares on January 20 
would no longer have to be considered under the 
volume limitation provision, due to the fact it would 
be outside the three-month measuring period on 
that date. 





(38) Question: How is the four-week period for 
computing the average weekly trading volume 
determined? 


Answer: Rule 144(e)(1) makes it clear that the 
period includes only the four calendar weeks (rather 
than the 20 business days) preceding the filing of 
the notice on Form 144 required by paragraph (h) of 
the rule, or, if no such notice is required, the date of 
receipt of the order to execute the transaction by the 
broker or the date of execution of the transaction 
directly with a market maker. 


(39) Question: \f the average weekly trading 
volume increases during the three-month 
measuring period, may a person sell additional 
amounts of securities equal to the increase? 


Answer: Yes. But in determining the new amount 
limitation, the person must exclude from the 
computation of the average weekly trading volume 
any securities that he sold during the new four- 
week period in which the increased trading volume 
occurred. Further, the person must file an amended 
Form 144 indicating the amount of additional 
securities he wants to sell. 


Illustration: FACTS: On September 1, X, who has 
not made any sales under Rule 144 during the pre- 
ceding three months, decides to sell the maximum 
number of Y company shares allowable under Rule 
144. The average weekly trading volume for Y 
company during the four preceding calendar weeks 
was 20,000 shares, an amount greater than one 
percent of the outstanding shares of the class. X 
then proceeds to sell 20,000 shares on September 
1. On September 15, X notes that the average 
weekly trading volume for Y shares during the four 
preceding weeks was 30,000 shares. INTERPRE- 
TATION: X may sell up to 5,000 additional shares 
on September 15 but should file an amended Form 
144 indicating the amount of additional securities 
he wants to sell. The determination that X may sell 
5,000 additional shares was made as follows: 


Total number of shares traded 

during the preceding 4 calendar 

weeks (30,000 average per week 
multiplied by 4 weeks) 120,000 


Less shares traded by X during 
the 4 week period (20,000) 


Total shares upon which re- 
vised volume limit may be 
computed 


Divided by the 4 weeks in the 
period 


Average weekly volume during 
the preceding 4 weeks (excluding 


the shares traded by X) 25,000 


Less shares traded by X during 
(20,000) 


the preceding 3. months 


Additional number of shares 


which X can sell on Sept. 15 5,000 


(40) Question: \f the average weekly trading 
volume decreases during the three-month 
measuring period, may the seller nevertheless rely 
on the trading volume figure utilized at the time 
Form 144 was filed for the period? 

Answer: Yes. 

Illustration: FACTS: On April 1, X, who has not 
made any sales under Rule 144 during the 
preceding three months, decides to sell the maxi- 
mum number of Y company shares allowable under 
the rule. The average weekly trading volume dur- 
ing the preceding four calendar weeks was 20,000 
shares, an amount greater than one percent of the 
outstanding shares of the class. X files on April 1 a 
Form 144 for the sale of 20,000 shares. On May 1, 
X, who has sold 16,000 shares since April 1, notes 
that the average weekly trading volume during the 
four preceding weeks has decreased to 15,000 
shares. INTERPRETATION: X may sell 4,000 addi- 
tional shares during the remaining two months of 
his three-month measuring period, even though the 
average weekly trading volume has decreased 
below the amount already sold. 


(41) Question: May a seller of securities under 
Rule 144 make concurrent sales of securities of the 
same class outside the rule without violating the 
rule’s volume limitations? 


Answer: Yes. Rule 144(e)(3)(vii) provides that 
securities sold pursuant to an effective registration 
statement under the 1933 Act or pursuant to an 
exemption provided by Regulation A under the Act 
or in a transaction exempt pursuant to Section 4 of 
the Act and not involving any public offering need 
not be included in determining the amount of secu- 
rities sold in reliance upon the rule. 


SEC DOCKET/1433 





2. Unlimited Resale Provision: Rule 144(e)(2) 
permits holders of restricted securities to disregard 
the volume limitations (but not the other provisions) 
of the rule if: (1) the person is not an affiliate of the 
issuer and has not been an affiliate during the three 
months preceding the sale, and (2) the securities 
have been held either three years (in the case of se- 
curities which are listed on a national securities ex- 
change or quoted in NASDAQ) or four years (in the 
case of securities which, although not exchange- 
listed or NASDAQ-quoted, are issued by an entity 
which files periodic reports under Section 13 or 
15(d) of the 1934 Act). 


(42) Question: Can the unlimited resale pro- 
vision of Rule 144 be utilized if the issuer of the 
securities does not file periodic reports with the 
Commission pursuant to Section 13 or 15(d) of the 
1934 Act? 


Answer: No. The provision is available only for the 
securities of issuers which file such reports in 
accordance with the requirements of paragraph 
(c)(1) of Rule 144. Paragraph (c)(1) states that the 
issuer must have been subject to the reporting 
requirements of Section 13 or 15(d) for at least 90 
days and must have filed all reports required to have 
been filed within the preceding 12 months or such 
shorter period that the issuer was subject to the 
reporting requirements. 


(43) Question: During the three-month period 
following the termination of his status as an 
affiliate, may a person sell restricted securities 
under the unlimited resale provision? 


Answer: No. The provision is not available to the 
former affiliate during that period. However, he is 
not precluded from making sales during the period 
that are within the volume limitations of the rule. 


(44) Question: May a person utilize the unlimited 
resale provision at the same time he is selling secu- 
rities of the same class pursuant to the volume 
limitations of the rule? 


Answer: Yes. If the securities have been held the 
requisite three or four years and all other condi- 
tions of the unlimited resale provision have been 
met at the time of sale, the securities are free of any 
volume restrictions under the rule. Thus, sales of 
them need not be taken into account in connection 
with sales under the rule of other securities of the 
same class held less than the requisite period. 


Illustration: FACTS: X, who has never been an 
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affiliate of Y company, purchased 10,000 restricted 
shares of Y common stock on April 1, 1976 and an 
additional 15,000 restricted shares on April 1, 
1977. Y common stock is listed on a national 
securities exchange. On April 1, 1979 Y wishes to 
sell the maximum number of shares allowable 
under Rule 144. The volume limitation on April 1, 
1979 is 8,000 shares. INTERPRETATION: X may 
sell 18,000 shares, consisting of the 8,000 per- 
mitted by the volume limitation provision and the 
10,000 permitted by the unlimited resale provision. 


(45) Question: Will the unlimited resale 
provision be available in the following situations: 


(a) The limited partners of a closely-held invest- 
ment partnership wish to sell restricted securities of 
another issuer distributed to them on a pro-rata 
basis by the partnership? 


(b) The shareholders of a closely-held corporation 
wish to sell restricted securities of another issuer 
distributed to them on a pro-rata basis by the cor- 
poration? 


Answer: The provision will be available in both 
situations if all of its conditions are met. In deter- 
mining whether the holding period requirement of 
the unlimited resale provision has been satisfied, 
the distributees may tack the holding period of the 
distributing entity to their own, as indicated in Item 
(34) herein. Even though the holding period require- 
ment may be satisfied through the tacking of 
holding periods, however, the provision neverthe- 
less may not be immediately available if the distrib- 
uting entity was an affiliate of the issuer of the 
securities at the time of the distribution. This is due 
to the requirement in the unlimited resale provision 
that the securities must not have been held by an 
affiliate during the three months preceding their re- 
sale under the provision. Accordingly, if the partner- 
ship or corporation was an affiliate, then the un- 
limited resale provision will not be available to the 
distributees until three months have elapsed from 
the date of distribution. During the period that the 
unlimited resale provision is unavailable, and for a 
maximum of two years after the distribution, the 
individual distributees would have to aggregate 
their sales under the volume limitation provisions of 
Rule 144. 


Illustration 1: FACTS: XYZ, a closely-held limited 
partnership, acquired shares of restricted common 
stock of Y company on April 1, 1976. Neither XYZ 
nor any of its general or limited partners have ever 
been affiliates of Y company, whose common stock 
is quoted in NASDAQ. On April 1, 1979, XYZ 
distributes to its limited partners on a pro rata basis 





all of the common stock of Y held by it. INTERPRE- 
TATION: The unlimited resale provision § is 
available, since (1) neither the limited partners, the 
general partners, nor XYZ are affiliates of Y 
company or have been during the preceding three 
months, and (2) the securities of Y company are 
NASDAQ-quoted and are deemed to have been held 
for the requisite three years through tacking the 
holding period of XYZ to that of the limited partners. 
Thus, each of the limited partners may sell the stock 
of Y company distributed to them by XYZ without 
regard to the volume limitations of Rule 144. 


illustration 2: FACTS: The facts are the same as 
in Illustration 1, except that one of the general part- 
ners of XYZ is an affiliate of Y company. INTERPRE- 
TATION: The unlimited resale provision may not be 
relied upon until July 1, 1979, three months after 
the date of distribution of Y company stock by XYZ. 
This is due to the fact that the partnership, through 
one of its general partners, was an affiliate of Y at 
the time of the distribution. Since the limited 
partners are deemed to stand in the shoes of the 
partnership (thus permitting them to tack the 
partnership's holding period to their own), they are 
considered to have assumed the partnership's 
affiliate status during the time the partnership held 
the shares. Accordingly, the limited partners must 
wait for three months after the distribution by the 
partnership before attempting to utilize the 
unlimited resale provision. 


Illustration 3: FACTS: The facts are the same as in 
Illustration 1, except that one of the limited partners 
of XYZ is an affiliate of Y company. 
INTERPRETATION: The.interpretation in 
Illustration 1 applies to Illustration 3, except that the 
limited partner who is an affiliate of Ycompany may 
not under any circumstances utilize the unlimited 
resale provision during the period he is an affiliate. 
The fact, however, that he is an affiliate would not 
affect the availability of the provision for the other 
limited partners, assuming they do not act in 
concert with him in selling securities under therrule. 


IIlustration 4: FACTS: X, a closely-held corpora- 
tion, acquired restricted shares of Y company on 
March 1, 1977. X is not affiliated with Y, whose 
shares are listed on a national stock exchange. On 
July 1, 1979, X distributes all of the shares of Y held 
by it to its shareholders on a pro-rata basis. INTER- 
PRETATION: The unlimited resale provision will 
not be available to the shareholders of X until March 
1, 1980, three years following the date of acquisi- 
tion by X. During the interim between July 1, 1979 
and March 1, 1980, the shareholders of X must 


aggregate their sales under Rule 144 of the distrib- 
uted stock. 


illustration 5: FACTS: X corporation acquired 
shares of Z company on April 1, 1975. The shares of 
Z are neither listed on a national securities ex- 
change nor quoted in NASDAQ, and Z does not file 
periodic reports under Section 13 or 15(d) of the 
1934 Act. On April 1, 1979, X distributes all of the 
shares of Z held by it to its security holders on a pro- 
rata basis. INTERPRETATION: The unlimited 
resale provision is not available because Z's shares 
are neither listed on a national securities exchange 
nor quoted in NASDAQ, and Z does not file periodic 
reports under the 1934 Act. Accordingly, the 
security holders of X must aggregate their sales 
under Rule 144 of the Z stock for a period of two 
years following the date the securities were 
distributed to them. 


3. Rule 144(e)(3): Thissection describes how the 
volume limitations of the rule are to be applied in 
certain specific situations. 


(46) Question: How is the volume limitation 
computed in the following situations: 


(a) 


Convertible securities are sold during a single 
three-month period? 


(b) Convertible securities and securities of the 
class into which they are convertible are sold during 
a single three-month period? 


Answer: \|n_ situation (a), where convertible 
securities alone are sold, the seller would base the 
volume conputation on Rule 144(e)(1). Thus, he 
could sell the greater of one percent of the 
outstanding securities of the class of convertible 
securities or the average weekly trading volume (if 
any) for that class during the four calendar weeks 
preceding the sale. In situation (b), however, where 
both convertible securities and securities of the class 
into which they are convertible are sold, the volume 
computation would be based on Rule 144(e)(3)(i). 
That provision states that the volume limits of Rule 
144(e)(1) shall be applied as if the only securities 
sold during the period were the underlying 
securities. Thus, the sale of the convertible securities 
in situation (b) would be treated as if it involved a sale 
of the underlying securities and the amount derived 
thereby would be aggregated with actual sales of the 
underlying securities to determine the volume limit of 
Rule 144(e)(1). Rule 144(e)(3)(i) is not applicable, 
however, where a person converts securities solely to 
circumvent the volume limitations of Rule 144(e){1). 
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Illustration: FACTS: X acquired restricted debentures 
of Y company that are convertible into Y common stock. 
In computing the amount of securities that can be sold 
under Rule 144, X realizes that if the quantity limitations of 
Rule 144(e)(3)(i) were to apply he would be able to 
sell a greater quantity of debentures than if the 
limitations of Rule 144(e)(l) were applied. 
Accordingly, X devises a plan to convert one of his 
debentures and sell a few shares of the underlying 
common stock at the same time that he sells his 
debentures. INTERPRETATION: X’‘s device to 
convert a debenture and sell a few of the underlying 
common shares concurrently with the debentures 
is a plan to circumvent the quantity limitations 
provided for in Rule 144(e)(I) and is not permissible 
under the rule. 


(47) Question: lf a gift of restricted securities is 
made, must the doner and donee aggregate their 
sales in order to comply with the volume limitation 
provisions of Rule 144? 


Answer: The answer depends on whether the 
securities, if retained by the donor, could be resold 
by him pursuant to the unlimited resale provision of 
Rule 144(e)(2) during the two-year period following 


the gift. Rule 144(e)(3)(iii) states that the donor and 
donee shall aggregate their sales for a period of two 
years after the donation in accordance with the 
volume limitations of paragraphs (e)(1) and (e)(2) of 
Rule 144. If the donor is not an affiliate of the issuer 
of the securities, and the securities, if retained by 
him, could be sold under the unlimited resale 
provision, then sales of such securities by the donee 
need not be aggregated with sales by the donor. If, 
however, the securities could not be resold 
pursuant to the unlimited resale provision, either 
because the donor is an affiliate or because the secur- 
ities otherwise do not meet the requirements of the 
provision, then aggregation of sales by the donor and 
donee must continue for two years after the figt, or 
until the unlimited resale provision could be relied 
upon by the donor for the sale of the securities if he 
still retained them, whichever occurs first. 


Illustration 1: FACTS: X, who has never been an 
affiliate of XYZ company, donates 2,000 restricted 
shares of XYZ stock to Y Foundation on April 1, 
1979. The shares XYZ are quoted in NASDAQ and 
were acquired by X on April 1, 1976. INTERPRETA- 
TION: X and Y Foundation need not aggregate their 
sales under Rule 144 because the shares, if retained 
by X, could be resold by him pursuant to the unlimited 
resale provision. 


Illustration 2: FACTS: A, an affiliate of XYZ 
company, gives 10,000 restricted shares of XYZ 
common stock to Z, his brother-in-law, on October 
1, 1978. The shares of XYZ are quoted in NASDAQ 
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and were acquired by A on October 1, 1975. 

INTERPRETATION: A and Z must aggregate their 
sales under the volume limitation provisions of Rule 
144 for two years following October 1, 1978. This 
result occurs because the unlimited resale 
provision would not be available to A, due to the fact 
that he is affiliate of XYZ. The donee, Z, canbe inno 
better position than the donor, A, and therefore 
must aggregate his sales for two years with A.'3 


I/lustration 3: FACTS: The facts are the same as 
in Illustration 2, except that A ceases to be an 
affiliate of XYZ on January 1, 1979. INTERPRETA- 
TION: A and Z must continue to aggregate their 
sales for the three-month period following the 
termination of A’s status as an affiliate. As of April 
1, 1979, however, A and Z no longer would have to 
aggregate their sales under the rule, since the 
shares of XYZ could, if they were still held by A, be 
sold by him pursuant to the unlimited resale 
provision. 


(48) Question: Must all donees who receive 
securities from the same donor aggregate their 
sales under Rule 144 with each other, as well asthe 
donor? 


Answer: No. Rule 144(e)(3)(iii) does not require 
horizontal aggregation with other donees. Thus, 
each donee must aggregate only with the donor, 
who, in turn, must aggregate with all of his donees. 


Illustration: FACTS: X, an affiliate of XYZ com- 
pany, donates 2,000 shares each of restricted stock 
of XYZ to A, B, and C on April 1, 1979. The shares of 
XYZ were acquired by X on April 1, 1977. OnJune 1, 
1979, at a time when the volume limitation for XYZ 
is 5,000 shares, A, B, and C each wish to sell the 
maximum amount permitted under Rule 144. X has 
sold 1,000 shares of XYZ stock during the preceding 
three months. INTERPRETATION: A, B, and C, 
assuming they are not acting in concert, each may 
sell 2,000 shares on June 1. Since each must 
aggregate with the donor only, their sales of 2,000 
shares each, when combined with the donor's sale 
of 1,000 shares would amount to 3,000 shares per 





13The same result would occur, of course, for more 
remote donees, such as universities, churches, and 
charitable organizations. The requirement in Rule 
144(e)(3)(iii) that aggregation by the donor and donee 
occur for two years after the gift (absent the avail- 
ability of the unlimited resale provision) was included 
in the rule for the purpose of preventing abuses (such 
as an unregistered distribution) that might be effected 
through the medium of a gift. 





person, an amount not in excess of the 5,000 share 
volume limit. X, however, would not be able to make 
any sales of XYZ stock for the next three months 
(assuming the volume limit remains unchanged) 
because his sale of 1,000 shares, when aggregated 
with the sales of 6,000 shares by all of his donees, 
would result in his exceeding the volume limit if he 
made any further sales. 


(49) Question: Must an estate which wishes to 
rely on Rule 144 for the sale of restricted securities 
comply with the volume limitation requirements of 
the rule if it is not an affiliate of the issuer of the 
securities but one of its beneficiaries is? 


Answer: No. Paragraph (e)(3)(v) of the rule makes 
it clear that the volume limitations do not apply if the 
estate itself is not an affiliate of the issuer. Similar- 
ly, the holding period and manner of sale 
requirements of the rule likewise do not apply to a 
non-affiliated estate, by virtue of paragraphs 
(d)(4)(vii) and (f), respectively. In fact, the only 
provisions of Rule 144 applicable to non-affiliated 
estates who wish to sell restricted securities in re- 
liance upon it are the current public information re- 
quirement of paragraph (c) (which must be satisfied 
by the issuer of the securities) and the notice 
requirement of paragraph (h) (which is applicable 
only if certain specified amounts of securities are 
sold). 


F. Manner of Sale 


Rule 144(f): This provision states that securities 
sold under the rule shall be sold either in brokers’ 
transactions or in transactions directly with a 
market maker. 


1. Transactions with a Market Maker 


(50) Question: Are securities acquired by a 
market maker in a Rule 144 transaction thereafter 
subject, solely because it was a Rule 144 
transaction, to any restrictions on the manner in 
which they may be resold? 


Answer: No.'* Assuming that all applicable con- 





14The response, of course, assumes that the market 
maker is not an “‘affiliate’’ of the issuer of the subject 
securities within the meaning of Rule 144(a)(1). See 
Item (1) supra. 


ditions of Rule 144 are complied with, securities 
acquired by a market maker are not subject to any 
restrictions and may be treated as if they had been 
purchased in an open-market, non-Rule 144 
transaction. Thus, e.g., a market maker may solicit 
buy orders subsequent to effecting his 
acquisition.'5 


(51) Question: Does Rule 144 permit a market 
maker which is acting as a broker in a Rule 144 
transaction to avoid the restrictions applicable to a 
brokers’ transaction? 


Answer: No. The restrictions placed on a broker- 
dealer by Rule 144 are distinguished on the basis of 
the function of the broker-dealer during a Rule 144 
transaction, not on the basis of its normal activities. 
Accordingly, in order to qualify as a market maker in 
a Rule 144 transaction, the broker-dealer must act 





15Recently, in Securities and Exchange Commission 
v. Aaron [Current] Fed. Sec. L. Rep. (CCH) 496,800 
(2d Cir. March 12, 1979), the court found that two 
transactions effected prior to the recent amendments 
to Rule 144 announced in Release No. 33-5979 
violated Section 5 of the 1933 Act. That situation 
involved the solicitation by E.L. Aaron & Co. 
(‘Aaron’), a market maker in Lawn-A-Mat Chemical 
& Equipment Corp. (‘‘LAM’’) common stock, of two 
LAM affiliates to sell shares of their common stock to 
Aaron. In an effort to avoid the registration require- 
ments under Section 5 by constructing a broker's 
transaction for purposes of Rule 144 (which at that 
time permitted only unsolicited brokers’ transactions), 
Aaron arranged for J.W. Weller & Co., Inc., another 
broker-dealer, to act as ‘‘agent’’ on behalf of the two 
LAM affiliates, for the purpose of selling their 
common stock to Aaron, which in turn would solicit 
buyers for the shares. The court refused to sanction 
“this obvious sham transaction.” ln response to the 
assertion that Rule 144 had been amended to permit 
direct purchases by market makers because the 
broker’s transaction restriction was more stringent 
than necessary, the court further indicated (in dicta) 
that Aaron’s ‘‘actions in soliciting the [LAM 
affiliates’) to sell and in solicitng other customer buy 
orders in anticipation of the purchase of the [LAM 
affiliates’] shares’’ would not have been in 
compliance with the amended Rule 144. Although the 
court correctly pointed out that brokers and market 
makers may not solicit buy orders for Rule 144 
securities, the staff notes that the solicitation either 
by a broker or by a market maker of affiliates to sel/ 
their securities is not proscribed by the Rule. See a/so 
Item (56) herein. 
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as principal in the transaction. If the broker-dealer 
acis as a broker in the transaction (even though it is 
a market maker for the subject class of securities), 
the brokers’ transaction restrictions are applicable 
and, except as provided by Rule 144(g)(2), the 
broker-dealer is precluded from soliciting buy 
orders. 


(52) Question: As provided by the rule, a market 
maker must qualify as one of the three classes of 
persons described in Section 3(a)(38) of the 1934 
Act. Those three classes are: 


1.  ‘“‘any specialist permitted to act as a dealer,” 


2. “any dealer acting in the capacity of a block 
positioner,’ and 


3. “any dealer who, with respect to a security, 
holds himself out (by entering quotations in an 
inter-dealer communications system or otherwise) 
as being willing to buy and sell such security for his 
own account on a regular or continuous basis.” 


Who may qualify as a block positioner under Section 
3(a)(38) for purposes of Rule 144? 


Answer: The term “block positioner’ is not de- 
fined by the 1934 Act.'® For purposes of Rule 144, 
the staff would take the position that any person 
who qualifies as a block positioner within the 
meaning of Rule 17a-17(b)(1) and(3)[17 CFR §240. 
17a-17(b)(1) and (3)] as modified by the definition of 





16in Release No. 34-15533 (January 29, 1979) [44 FR 
6084], the Commission stated that for purposes of 
Section 11(a) of the 1934 Act: 


The Commission believes that the term 
“‘block positioner’ is generally used to 
describe a broker-dealer that facilitates the 
execution of a block transaction in an equity 
security by positioning at least some part of 
the block—that is, by purchasing securities 
for its own account to fill all or a part of a 
customer's block sale order. . . 


While this description related to the unique problems 
presented by Section 11(a), it nevertheless provides a 
general description of the type of activity that, in the 
context of a Rule 144 sale, would normally be 
engaged in by a block positioner. See Item (56). 
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“block” for purposes of Rule 144'” under the Act 
would qualify as a biuck positioner for purposes of 
Rule 144, provided that the Rule 144 transaction 
involves securities with the same type of trading 
characteristics as those of the securities the block 
positioner generally holds himself out as ready and 
able to purchase. For example, if a block positioner 
has traditionally limited its block activities to 
securities listed on the New York and American 
Stock Exchanges for which there is an interest 
among institutional purchasers, it may not claim 
that it is acting as a block positioner in a Rule 144 
transaction when it purchases securities for which 
there is no bona fide institutional interest. 





17 For purposes of determining whether the purchaser 
qualifies as a “block positioner’, the relevant portion 
of Rule 17a-17(b) would read 


(b) For the purpose of this rule, a “Block 
Positioner” is a dealer who is registered with 
the Commission pursuant to section 15 of the 
Act, or is a member of a national securities 
exchange, and is subject to and in 
compliance with Rule 15c3-1 [17 CFR 
240.15c3-1] (or is subject to and in 
compliance with the capital rules of an 
exchange of which he is a member if the 
members thereof are exempt from. Rule 
15c3-1 by subparagraph (b)(2) thereof), and 
who has and maintains net capital as defined 
in Rule 15c3-1 (or in such capital rules of 
such exchange) of $1,000,000 and who, 
except when such activity is unlawful, meets 
all of the following conditions: (1) he 
engages in the activity of purchasing long or 
selling short as principal, from time to time, 
from or to a customer, (other than a partner 
or a joint venture or other entity in which a 
partner, the dealer, or a person associated 
with such dealer as defined in Section 
3(a)(18) of the Act participates) a block of 
stock (other than a convertible security as 
described in section 3(a)(18) of Regulation U 
[12 CFR 221.3]) with a current market value 
as provided in paragraph (a)(10)(J) of 
Appendix C (see Item (54), infra.) in a single 
transaction, or in several transactions at 
approximately the same time from a single 
source, to facilitate a sale or purchase by 
such customer; . . . (3) he sells the shares 
comprising the block as rapidly as possible 
commensurate with the circumstances... . 





(53) Question: Assuming that the purchaser 
qualifies as a block positioner (but not otherwise as 
a market maker), may the amount of securities pur- 
chased in a Rule 144 transaction aggregate less 
than a block size? 


Answer: No. In order for the purchase by a block 
positioner to qualify as a Rule 144 transaction, a 
“block’’ of securities must be purchased. However, 
if a person sells both securities subject to Rule 144 
and other securities of the same class not subject 
to the rule in a single transaction to a block posi- 
tioner, the sale would qualify as a Rule 144 trans- 
action if the aggregate of securities purchased by 
the block positioner constituted a ‘‘block.”’ 


(54) Question: What is a “block’’? 

Answer: There is no definition of the term 
“block” in the 1934 Act. The Commission has 
stated in the past that the term “block transaction” 
means a transaction in which a member firm, by 
reason of the size of the order in relation to con- 
ditions in the exchange market, reasonably 
concludes that it is in the interest of the customer to 
search and negotiate for a matching interest on the 
other side of the market (including, if necessary, 
negotiating as principal with the customer) rather 
than to attempt to execute the order directly in the 
ordinary course of the auction market.'® 


Block positioners may rely on the sliding scale 
definition of a “‘block’’ provided in paragraph (a)(10) 
(J)(i) of Appendix C which is appended to routine 
exemptions granted from Rule 10b-6 [17 CFR 
240.10b-6] under the 1934 Act.'° 





18See Release No. 34-8791 (December 31, 1969). 


19a pendix C is published at 2 CCH, Fed. Sec. L. 
Rep. $22, 797, at 16,613-4 to 16,614 (August 9, 
1978). Paragraph (a)(10)(J) of Appendix C reads, in 
relevant part, as follows: 


The term “‘block’’ shall mean a quantity of a 
security which (i) has an aggregate price of 
not less than $50,000 if the market price per 
share of the security is less than $10; an 
aggregate price of not less than $75,000 if 
the market price per share of the security is 
at least $10 but less than $20; an aggregate 
price of not less than $125,000 if the market 
price per share of the security is at least $20 
but less than $35; an aggregate price of not 


(55) Question: The third class of market makers 
included within Section 3(a)(38) of the 1934 Act is 
“any dealer who, with respect to a security, holds 
himself out . . . as willing to buy and sell such 
security ... °° Under that definition, may a broker- 
dealer initiate its market making with the Rule 144 
transaction? 


Answer: No. This is the so-called ‘‘instant”’ 
market maker problem. In order to qualify as a 
market maker for purposes of Rule 144, the broker- 
dealer must have previously held itself out and must 
currently be holding itself out as being willing to 
buy and sell the security being purchased in the 
Rule 144 transaction.2° Paragraph (g)(2)(iii) of Rule 
144 provides a useful guideline for determining 
who is a bona fide market maker for purposes of that 
rule. The paragraph, which describes the circum- 
stances under which a broker acting as an agent in 
a Rule 144 transaction may publish quotations 
during the pendency of. a broker's transaction 
within the meaning of the rule, suggests that a 
market maker should have published bid and asked 
quotations for the security 


in an inter-dealer quotation system 
provided that such quotations are in- 
cident to the maintenance of a bona fide 
inter-dealer market for the security for 
the [market maker's] own account and 
that the [market maker] has published 
bona fide bid and ask quotations in an 
inter-dealer quotation system on each of 
at least twelve days within the preceding 
thirty calendar days [preceding the Rule 
144 transaction] with no more than four 
business days in succession without 
such two-way quotations. 





less than $175,000 if the market price per 
share of the security is at least $35 but less 
than $50; or an aggregate price of not less 
than $200,000 if the market price per share of 
the security is $50 or more; 


[The remaining portion of the definition is not rele- 
vant for purposes of Rule 144.] 


20The staff notes that any person effecting a Rule 
144 transaction with a market maker should docu- 
ment in his files that the purchaser is a bona fide 
market maker. 
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In addition, if the subject security is covered by Rule 
11Ac1-12' under the 1934 Act, the market maker 
must be currently disseminating quotations pur- 
suant to Rule 11Ac1-1 (or be excepted or exempted 
from the rule by the Commission).2? 


(56) Question: May a market maker specifically 
solicit a buy order for the securities he proposes to 
purchase in a Rule 144 transaction? 


Answer: No. The prior solicitation of buy orders 
would resemble a broker's transaction rather than a 
market maker purchase, and, except as provided in 
Rule 144(g)(2), a broker may not solicit the buy side 
of the Rule 144 transaction. But normal activities of 
a market maker should not be deemed to constitute 
a solicitation for purposes of Rule 144. Thus, for 
example, a market maker would not have to 
withdraw a buy recommendation or a favorable re- 
search report published prior to effecting a Rule 144 
transaction, provided that those activities are con- 
sistent with the market maker's prior history and 
were not undertaken in direct anticipation of an 
effort to sell the securities to be purchased in the 
Rule 144 transaction. Similarly, the market maker 
would not be prohibited from engaging in its normal 
and customary activities associated with making a 
market in the particular securities (e.g., disclosing 
an interest in AUTEX or other media designed to ad- 
vertise an interest in a security). But the rule does 
not permit a special effort to solicit buyers for stock 
to be acquired in a Rule 144 transaction prior to the 
time that the market maker purchases the stock. 
Any such activity would be comparable to the 
activity which is precluded by Rule 144(g)(2). 


The staff recognizes that the no prior solicitation 
requirement may impose a special burden on block 
positioners. Due to the significant risks attendant to 
block positioning, block positioners, as a matter of 
course, attempt to solicit some or all of the buy side 





21Rule 11Ac1-1 under the Act [17 CFR 240.11Ac1-1], 
which became effective August 1, 1978, requires 
each self-regulatory organization to collect, process 
and make available to securities information vendors 
quotations and quotation sizes for all securities as to 
which last sale information is included in the consoli- 
dated transaction reporting system contemplated by 
Rule 17a-15 under the Act [17 CFR §240.17a-15]. 
Brokers and dealers are required to communicate 
their quotations to the appropriate self-regulatory 
organization. See Release No. 34-14415 (January 26, 
1978) [43 FR 4342]. 


22E.g., block positioners are not required to dissemi- 
nate quotations pursuant to Rule 11Ac1-1. 
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of a block order, usually from institutional investors, 
prior to agreeing to purchase the block as principal. 
Indeed, to the degree that a block positioner can find 
a purchaser(s) for the entire block sale at a price 
satisfactory to both buyer and seller, it will have 
performed successfully its function. But Rule 144(g) 
(2) would preclude, except as provided by that sub- 
section (i.e., soliciting a customer that had expressed 
an unsolicited bona fide interest in the securities 
within the preceding ten days), the solicitation of 
buy orders prior to the time that the block positioner 
commits itself to buy the block. With respect to 
securities which are listed or admitted to unlisted 
trading provileges on an exchange which has 
restrictions on the off-board trading of its members, 
a block positioner which is a member of that 
exchange must execute the block on an exchange. 
Although there is a formal requirement that the 
trade be executed on an exchange, the staff under- 
stands that the seller and the block positioner will 
consider that they have made a binding 
commitment at the time that the block positioner 
agrees to accept the order. Accordingly, in the case 
of a security which is listed or subject to unlisted 
trading privileges on an exchange, the block posi- 
tioner may solicit buy orders subsequent to making 
a binding commitment to purchase the stock but 
prior to the actual execution of the transaction onan 
exchange.?3 Once a block positioner has made a 
binding commitment to purchase the block of 
securities, the purposes of Rule 144 are not 
furthered by requiring the biock positioner to accept 
additional risks by prohibiting any solicitation by 





23The delay between the commitment to purchase 
and the execution of the purchase is relevant only to 
exchange traded securities, by reason of the require- 
ment that all principal orders be brought to the floor 
of an exchange for execution. See, e.g., NYSE Rule 
390. 


At the time that the binding commitment is made, 
the block positioner must time stamp the order to sell 
the block. If the block positioner finds any buy orders 
prior to bringing the block to the floor, the block 
positioner must cross the orders as agent [see, e.g., 
NYSE Rule 92), as well as satisfy limit orders on the 
specialist book, orders in the crowd and the 
specialist’s interest in accordance with the rules of 
the exchange where the transaction is taking place. 
See, e.g., NYSE Rule 127. The cross and the block 
positioner’s purchase of the excess, if any and if at 
the same price, would be printed as one transaction 
on the tape. The confirmation of the transaction 
should indicate the part of the block that was 
executed as principal and the part that was crossed 
as an agency order. 





him of some or all of that block prior to the trans- 
action being executed on an exchange. 


(57) Question: At the time the Commission 
liberalized the volume limitation provisions of Rule 
144 in September 1978, it stated that, 


-consideration should be given by persons 
who may be subject to Rule 10b-6 [17 
CFR 240.10b-6] under the 1934 Act to 
whether the liberalized volume limita- 
tions of Rules 144 and 148, under certain 
circumstances, may involve distributions 
for purposes of Rule 10b-6.24 


What are the guidelines for determining when a 
sales transaction under Rule 144 constitutes a 
distribution for purposes of Rule 10b-6?25 


Answer: \n 1975, the staff took the position that 
sales of securities pursuant to Rule 144 wil! not be 
treated as distributions for purposes of Rule 10b- 
6.26 That position remains in effect with respect to 
sales within the pre-September 1978 volume 
limitations. With respect to sales of amounts in 
excess of those limitations, sellers should consider 
the following indicia, among others, to determine 
whether a distribution exists for purposes of Rule 
10b-6: (i) magnitude of the offering, (ii) selling 
efforts, and (iii) selling methods used.?7 


(58) Question: In reselling securities purchased 
in a Rule 144 transaction, is the market maker sub- 
ject to Rule 10b-6? 


Answer: Yes, if the sales are deemed to consti- 
tute a distribution for purposes of Rule 10b-6. In 
determining whether the sales constitute a distri- 
bution, market makers should refer to the criteria 
described in the response to Item (57) above. Speci- 
fically, market makers should be aware that addi- 





24Release No. 33-5979 (September 19, 1978), n. 13. 


25Rule 10b-6 prohibits purchases of securities which 
are subject to a distribution for purposes of that rule 
by participants in such distribution. 


26 See letter re General Electric Company, dated April 
21, 1975. 


aan Bruns, Nordeman & Co., 40 S.E.C. 652, 660 
1961). 


tional compensation offered to registered represen- 
tatives in a retail distribution may be considered to 
be an unusual selling effort. In addition, in deter- 
mining the magnitude of the offering, market 
makers must aggregate all of the securities of the 
same class and series which are then being offered, 
including those securities which were not 
purchased in the Rule 144 transaction. 


2. Broker Transactions 


(59) Question: May a broker acton behalf of both 
the buyer and the seller in a Rule 144 transaction 
and receive a commission from both? 


Answer: Yes. But the broker is precluded by Rule 
144(g)(1) from receiving any more than the usual 
and customary broker’s commission from either 
party. 


(60) Question; May a broker who receives an 
order to sell securities under Rule 144 telephone 
his customers to determine whether they have any 
interest in purchasing the securities? 


Answer: The broker may telephone only those 
customers who within the preceding 10 business 
days have indicated a bona fide, unsolicited interest 
in securities of the class being sold. The telephon- 
ing of customers under any other circumstances 
would be considered a solicitation by the broker of 
an order to buy the securities, an act which is ex- 
pressly prohibited by Rule 144(g)(2). In order to 
establish the bona fide nature of prior indications of 
interest by his customers, the broker should 
maintain written records of all unsolicited indica- 
tions of interest at the time they are received. 


(61) Question: Will a broker's transaction under 
Rule 144(f) exist if securities are sold in a trans- 
action executed by the trust department of a 
banking subsidiary of a bank holding company that 
acts as a clearinghouse for matching buy and sell 
orders of the holding company’s securities? 


Answer: No. Rule 144(f) requires that the trans- 
action be executed by a broker. In the situation re- 
ferred to above, the transaction would not be 
executed by a broker.?8 





28 See Section 3(a)(34) of the 1934 Act, which states 
that the term ‘‘broker” means ‘‘any person engaged 
in the business of effecting transactions in securities 
for the account of others but does not include a 
bank.” 


SEC DOCKET/1441 





(62) Question: Will the issuance of research re- 
ports during the period a broker is acting as an agent 
for a client in a Rule 144 transaction violate the pro- 
hibition in Rule 144(f) against the solicitation of buy 
orders? 


Answer: No, provided that (1) the reports are 
issued in the broker's regular course of business; 
(2) such reports concerning the issuer have been 
previously issued by the broker; (3) the broker re- 
ceives no consideration from its client for the 
issuance of such reports; and (4) the reports are not 
issued for the purpose of facilitating any aspect of 
the client's transaction. The issuance of research 
reports under any other circumstances, however, 
will be deemed to involve a Solicitation of buy 
orders.?9 


G. Form 144 


Rule 144(h): | This paragraph requires the filing of 
a notice on Form 144 if the amount of securities to 
be sold in reliance upon the rule during any period of 
three months will exceed 500 shares or other units 
or will have an aggregate sale price in excess of 
$10,000. 


(63) Question: |Is an estate which is not an 
affiliate of the issuer required to file Form 144? 


Answer: Yes. Although such estates are exempt 
from the volume limitation, holding period, and 
manner of sale requirements of the rule, they are 
not exempt from the Form 144 filing requirement. 
Accordingly, if an unaffiliated estate expects to sell 
restricted securities during a three-month period 
that will exceed 500 shares or other units or have a 





295 indicated in Item (57), under certain circum- 
stances a Rule 144 transaction may constitute a 
distribution for purposes of Rule 10b-6. One of the 
indicia of a distribution is a special sales effort. Ac- 
cordingly, the issuance of a favorable research report 
or buy recommendation by the broker may indicate 
that the Rule 144 transaction constitutes a distribu- 
tion for purposes of Rule 10b-6. If the Rule 144 trans- 
action constitutes a distribution, the broker would be 
prpohibited from engaging in market making or other 
activities proscribed by Rule 10b-6. 
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market value in excess of $10,000, it must file 
Form 144. 


(64) Question: Can Form 144 be signed by a 
pledgee who wishes to sell securities pledged to 
him as collateral for a defaulted loan? 


Answer: Yes. To require the pledgor to sign the 
form would create practical difficulties, since he 
may be uncooperative because of his default on the 
loan. The pledgee should keep in mind, however, 
that pursuant to Rule 144(e)(3)(ii), sales by himself 
and the pledgor may have to be aggregated for up to 
two years after the default for purposes of 
determining the amount of securities that can be 
sold under the rule.°° 


(65) Question: If a person decides to sell his 
securities through a broker other than the one listed 
on the Form 144 previously filed by him, must he file 
an amended form to reflect this change? 


Answer: Yes. 


(66) Question: \f a person files a Form 144 but 
does not sell all of the securities listed thereon 
within a three-month period, must he again file a 
Form 144 with respect to the unsold securities 
when he seeks to sell them at a later date? 


Answer: Yes, but only if the total number of 
securities to be sold during the subsequent three- 
month period exceeds the jurisdictional limits for 
filing the form (viz., more than 500 shares or other 
units or securities having a market value in excess 
of $10,000). 


(67) Question: With respect to securities 
received in a gift transaction, may the donee 
consider only his own proposed sales of those 
securities in determining whether the jurisdictional 





30The need for aggregation would depend, as in the 
situation involving gifts (see Item (47) herein), on 
whether the unlimited resale provision would have 
been available to the pledgor during the two-year 
period following the pledge. If it would have been 
available during that period, the need to aggregate 
under Rule 144(e)(3)(ii) would cease at that point. 





limits for filing the form are met, or must he also 
consider the sales made by the donor as well? 


Answer: Only the donee’s proposed sales need be 
considered in determining whether the form must 
be filed, unless the donee and donor are acting in 
concert. 


(68) Question: Must a person who receives 
securities as a result of a divorce settlement con- 
sider the sales of the former spouse in determining 
whether the jurisdictional limits for filing the form 
are met? 


Answer: No. The determination is based solely on 
the sales of the person who received the securities, 
assuming the former spouses do not act in concert 
in selling securities under the rule. 


H. Miscellaneous 


1. Call Options Traded on Naticnal Securities Ex- 
changes?! 


(69) Question: 
options? 


May an_ affiliate write call 


Answer: Yes. The position previously expressed in 
Release No. 33-5890 (December 20, 1977)[43 FR 
1415] has been revised, however, to require com- 
pliance with the conditions of Rule 144 or Rule 
145(d) only at the time of writing the call option 





31A “call option’ is a contract giving the holder the 
right to buy a specified number of shares (usually 
100) of the underlying stock at a specified price 
within a specified period of time. For purposes of this 
section, the term “call option’’ is limited to options 
traded on a national securities exchange (‘‘standard- 
ized options’). Other types of options present special 
problems which are not addressed in this release. 


rather than both at the time of writing and at the 
time of exercise of the option.3? 


(70) Question: May a non-affiliate owning re- 
stricted securities write call options? 


Answer: Yes. The extent to which Rule 144 is appli- 
cable will depend upon the manner in which the 
option was written. 


(a) 


If the non-affiliate does not use restricted secu- 





32The Division of Corporation Finance previously ex- 
pressed the view that the writing of a call option 
should be considered as an offer to sell the 
underlying securities upon exercise of that option, 
and the delivery of the underlying securities upon the 
exercise of the option should be considered a sale of 
those securities. Therefore, Section 5 of the 1933 Act 
would require the filing of a registration statement 
prior to the writing of a call option and an effective 
registration statement at the time the securities were 
delivered upon exercise of the option. See Release 
No. 33-5890, at note 10. For that reason, the Divison 
of Corporation Finance took the position that it was 
necessary that the conditions of Rule 144 be 
complied with both at the time the option was written 
and at the time the securities were delivered upon 
receipt of notice of exercise. 


The Divisions of Market Regulation and Corporation 
Finance have since reconsidered the foregoing posi- 
tion. Unlike the usual offer and sale situation, in the 
case of standardized options, the securities under- 
lying the options may be required to be delivered at 
any time prior to their expiration since notices of 
exercise are assigned at random by the Options 
Clearing Corporation. As a result, the writer of the 
option relinquishes control on the timing of delivery 
(and, therefore, the sale) at the time that the option is 
written, and, therefore, will be unable to know the 
volume limitations that would be applicable upon 
delivery. In order to avoid placing the option writer at 
the risk of a subsequent decrease in the trading 
volume for the securities underlying the option and 
except as indicated in the response to the next 
question, Rule 144 need be complied with only at the 
time that the option is written. 
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rities for purposes of covering*> the option position 
or for purposes of meeting his margin obligations** 
(i.e., by placing the restricted securities in a margin 
account for the option position) and does not deliver 
restricted securities upon receipt of the notice of 
exercise, the option transaction is not subject to 
Rule 144. 


(b) Ifthe non-affiliate uses restricted securities for 
purposes of covering the option position, the non- 
affiliate must comply with the conditons of Rule 144 
at the time that the options are covered by the re- 
stricted securities. 


(c) If the non-affiliate uses restricted securities for 
purposes of meeting his margin obligations,*® the 
non-affiliate must comply with the conditions of Rule 
144 at the time he places the restricted securities in 
a margin account. For purposes of determining 
compliance with the volume limitations, only the 
securities placed in the margin account, not the 
amount of securities underlying the options, are to 
be considered. 


(d) If the non-affiliate uses only restricted securi- 
ties for delivery, he must comply with the conditions 
of Rule 144 at the time of delivery. 


As indicated, the writing of call options by affiliates 
and non-affiliates is treated differently for purposes 
of Rule 144. Because any securities that an affiliate 
would deliver upon receiving the notice of exercise 
of options that he has written are subject to Rule 
144, he is deemed to have offered those securities 
for sale at the time the options were written and, 
therefore, to have engaged in a transaction con- 
templated by Rule 144 at that time. A non-affiliate, 
on the other hand, may engage in options writing 





33,A call option is deemed to be covered when the 
writer of that option owns the securities against 
which the option is written and places those secu- 
rities in his options account or provides the broker 
with an escrow receipt, depository receipt or bank 
guarantee letter for those securities. 


341 an option position is not covered, Regulation T 
of the Federal Reserve Board and exchange rules 
require the option writer to place in a margin account 
cash, securities underlying the option, or other 
marginable securities representing a specified 
percentage of the value of the underlying securities. 


35,1 exchanges impose certain restrictions on the 
extent to which Rule 144 securities will be considered 
for margin purposes. See e.g., Amex Rule 462(c)(9). 
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and not be subject to Rule 144 until he either segre- 
gates restricted securities to cover or meet his 
margin obligations for that option position or 
delivers restricted securities upon exercise of that 
call option. 


IIlustration 1: FACTS: X, a non-affiliate of Y 
Company, owns 10,000 shares of restricted 
securities of Y Company. On January 1, 1979, X 
writes call options for 10,000 shares of Y Company 
securities and meets his margin obligation for that 
position by placing cash in his margin account. 
INTERPRETATION: X has not engaged in a Rule 144 
transaction because he has not used restricted 
securities to cover or meet his margin obligations 
for his option position. 


Illustration 2: FACTS: The facts are the same as in 
Illustration 1, except that after one month the 
options remain outstanding and X replaces the cash 
in the margin account with restricted securities. 
INTERPRETATION: X must comply with Rule 144 at 
the time thatthe restricted securities were placed in 
the margin account. 


Illustration 3: FACTS: The facts are the same as 
in Illustration 1, but X delivers restricted securities 
upon receiving the notice of exercise. INTERPRE- 
TATION: X must comply with Rule 144 at the time of 
delivery. 


(71) Question: How does the limitation on the 
amount of securities which may be sold under Rule 
144(e) during any three-month period apply to 
transactions in call options? 


Answer. (a) If the option writer is an affiliate, the 
amount of securities underlying the option must be 
aggregated at the time the option is written*® with (i) 
the amount of securities of the same issuer sold by 
the writer within the preceding three months 
pursuant to Rule 144, and (ii) the amount of secu- 
rities of the same issuer underlying options 
previously written and still outstanding. The total 
amount cannot exceed the volume limitation of Rule 
144(e), as illustrated below. 


Illustration 1: FACTS: X, an affiliate of Z Com- 
pany, owns 20,000 shares of stock of Z company. 
The volume limitation of Rule 144(e) throughout 





36Because any securities that the affiliate may deliver 
upon exercise of those options are subject to Rule 
144, it is irrelevant whether the option writer uses 
securities underlying the option position to cover or 
meet his margin obligations for that option position. 





this illustration and the two which follow is 10,000 
shares. On January 1, 1979 X sells 5,000 shares of 
Z Company stock pursuant to Rule 144. On 
February 1, 1979, X wishes to write options on his 
stock. INTERPRETATION: X can write options for no 
more than 5,000 shares of his securities on that 
date. 


Illustration 2: FACTS: The facts are the same asin 
Illustration 1, except that on February 1, 1979, X 
writes options for 2,000 shares of Z stock. On March 
1, 1979, while the options written in February are 
still ouststanding, X wishes to write additional 
options on his stock. INTERPRETATION: X can write 
options for no more than 3,000 shares of his 
securities on that date. 


Illustration 3: FACTS: The facts are the same as 
in Illustrations 1 and 2, except that on March 1, 
1979, X does in fact write options for 3,000 shares 
of his stock. INTERPRETATION: Assuming the 
options written in February and March remain out- 
standing, X can make no further sales of his secu- 
rities under Rule 144 or write options on such stock 
under the rule until April 1, 1979, at which time he 
would be able to sell or write options on an addi- 
tional 5,000 shares under the rule. 


(b) If the option writer is a non-affiliate owning 
restricted stock, he may write, without being sub- 
ject to Rule 144, options which are neither covered 
nor margined by restricted securities. For purposes 
of writing options which are covered by margined or 
restricted securities, he must aggregate the amount 
of securities segregated (i.e., used for covering or 
margin purposes) at the time that the option is 
written with (i) the amount of restricted securities of 
the same issuer sold by the writer within the pre- 
ceding three months pursuant to Rule 144 and (ii) 
the amount of restricted securities of the same 
issuer that remain segregated in connection with 
previously written and still outstanding options. 


Iilustration 1; FACTS: X, a non-affiliate of Y, 
owns 20,000 restricted shares of Y company stock. 
The volume limitation throughout this illustration is 
10,000 shares. On January 1, 1979, X sells 5,000 
restricted shares of Y company stock, writes call 
options for another 5,000 shares margined by cash, 
and writes covered options for another 5,000 
shares. On April 1, 1979, (all options still out- 
standing) X wishes to write additional covered 
options on his stock. INTERPRETATION: X may write 
covered options for 5,000 shares on April 1, 1979. 
The options margined by cash written on January 1, 
1979 are not included in the computation of the 
volume limitations of Rule 144. 


Illustration 2: FACTS: X, a non-affiliate of Y 


Company, writes options for 5,000 shares of Y 
Company stock. X places 1,000 shares of restricted 
Y stock into his margin account as collateral against 
those options. INTERPRETATION: Assuming that 
the volume limitations during the period that those 
options are outstanding is 10,000 shares, X may 
sell up to 9,000 shares of restricted securities 
during any three-month period that restricted secu- 
rities serve as margin for X’s options position. X is 
deemed to have effected a Rule 144 transaction at 
the time that the options are written only to the ex- 
tent that restricted Y company stock was placed in 
his margin account. 


(72) Question: May a non-affiliate who has al- 
ready sold the maximum amount of securities 
allowable under Rule 144(e) write an option 
covered or margined by additional restricted secu- 
rities of the same issuer if it is unlikely that the 
option will be exercised during the current three- 
month measuring period? 


Answer: No. The writing of a call option in such 
circumstances would cause the person to exceed 
the volume limitations requirement of Rule 144(e). 


(73) Question: What effect does the expiration, 
repurchase or exercise of an option inaclosing pur- 
chase transaction have in applying the volume 
limitation of Rule 144(e)? 


Answer: As indicated in the answer to Item (70), 
the amount of underlying securities subject to Rule 
144 which covers an outstanding option is included 
in computing the amount of securities which may 
be sold under that rule. Once the option has expired 
or has been exercised or repurchased without 
delivering such securities, they are no longer in- 
cluded in the computation. 


(74) Question: Must the amount of restricted 
securities which are being used to cover or margin 
an outstanding call option position which was 
written more than three months previously be in- 
cluded in the computation of the amount of secu- 
rities which may be sold under Rule 144? 


Answer: Yes, assuming the securities underlying 
the option are subject to resale under Rule 144. The 
underlying restricted securities used to cover an 
outstanding option must always be included in 
calculating the volume limitation of Rule 144(e). 


(75) Question: With respect to the writing of op- 
tions by affiliates or non-affiliates, may the secu- 
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rities attributable to the writing of call options 
and/or their exercise be included in computing the 
trading volume for purposes of determining the 
volume limitation of Rule 144(e)? 


Answer: No, neither the number of shares under- 
lying the options nor the number of shares delivered 
upon exercise of the options should be included in 
the computation of trading volume. The seller 
should not subtract that number from the reported 
trading volume since neither the writing nor the 
delivery of those shares is reported in the 
consolidated transaction reporting system. 


(76) Question: May a non-affiliate who has 
written an option covering restricted securities and 
filed a notice on Form 144 deliver non-restricted 
securities upon exercise of the option in lieu of the 
restricted securities? If so, will the transaction be 
treated as a Rule 144 sale? 


Answer: A_ non-affiliate, upon receiving an 
exercise notice, may deliver non-restricted securi- 
ties and, in that event, the transaction will not be 
treated as a Rule 144 transaction. It should be 
noted, however, that Rule 144(i) requires that the 
person filing the notice on Form 144 have a bona 
fide intention to sell the securities referred to 
therein. 


(77) Question: What information should be 
provided in the Form 144 filed at the time the cov- 
ered call option or restricted margined option is 
written? 


Answer: The Form 144 should be completed as 
though it is covering the sale of underlying 
securities. Thus, the 7itle of the Class of Securities, 
The Number of Shares to be Sold, in the case of a 
covered option (or the number of restricted shares 
which margin the option position), The Aggregate 
Market Value, etc., would be related to the under- 
lying securities and not the option. Under the 
Approximate Date of Sale, reference can be made to 
the Remarks section. Also, a similar reference 
should be made in response to the Name of Each 
Securities Exchange. The Remarks section is the 
only section of the Form 144 that should make 
reference to the option. A typical disclosure could 
read: “This Form 144 reflects the intention to write 
(number) of covered call options [or to place 
(number) of shares of securities in a margin account 
to meet the margin obligations resulting from the 
writing of standardized options] with an exercise 
price of $ and expiration date of ___.”’ 
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(78) Question: May a non-affiliate who initially 
wrote an option covered by restricted stock without 
filing a notice on Form 144 at the time of writing the 
option subsequently, upon exercise of the option, 
file a Form 144 and deliver restricted securities? 


Answer: No. The notice requirement of Rule 
144(h) for the sale of restricted securities must be 
satisfied at the time of the writing of the option. 


(79) Question: May a non-affiliate who initially 
wrote an uncovered option which was margined 
with cash decide later to (1) deposit restricted 
securities to cover or margin that option (perhaps 
because of an increase in the applicable volume 
limitation) or (2) deliver restricted securities upon 
exercise? 


Answer: Yes. In these circumstances the Form 
144 would be filed at the time of deposit or delivery. 


2. Short Sales Against the Box*’ 


(80) Question: May Rule 144 or Rule 145(d) be 
relied upon for short sales against the box? 


Answer: Yes, assuming all applicable conditions 
of the rule being relied upon are satisfied at the time 
the short sale is made.** For purposes of the manner 
of sale requirement of Rule 144(f), a short sale 
against the box is deemed to involve a broker's 
transaction on the date the short sale is executed. 


(81) Question: Must the securities held in the 
box actually be used to cover the short sale? 





37,A “short sale against the box”’ is one in which the 
seller owns an amount of securities equivalent to the 
number he sells short but nevertheless asks his broker 
to borrow the necessary number of shares to deliver 
to the buying broker. The seller’s securities are held 
by his broker and are used subsequently to replace 
the borrowed securities. 


38The answer assumes that the seller is not a bene- 
ficial owner of more than 10 percent of any class of 
the issuer’s equity securities which is registered 
pursuant to Section 12 of the Act, or an officer or 
director of that issuer. If the seller is one of those 
persons, he must deliver his securities against the 
sale within twenty days of the sale. See Section 16(c) 
of the 1934 Act. 





Answer: No. The short salein such circumstances 
may be covered by the delivery of other securities of 
the same class. 


(82) Question: Will a non-affiliate who sells 
securities short without placing his restricted 
securities “in the box” and later uses the restricted 
securities to cover the short position be able to rely 
on Rule 144 if he complies with its requirements 
only at the time the short position is covered? 


Answer: No. It is necessary that the initial sales 
transaction comply with Rule 144. The purpose of 
this prohibition is to preclude a non-affiliate from 
avoiding the requirements of Rule 144(f) and (g) by 
effecting a short sale without complying with those 
sections and thereafter covering his short position 
with restricted securities. 


3. Availability of Rule 144 


(83) Question: May Rule 144 be relied upon bya 
subsidiary for the sale of restricted or other secu- 
rities issued by its parent? 


Answer: No, the parent-issuer could not directly 
sell its own securities pursuant to the rule. And the 
rule is not available to permit the parent-issuer to do 
indirectly through a subsidiary what it could not do 
directly. Both the parent and the subsidiary must be 
considered the same entity because the parent is 
in control of the subsidiary. 


(84) Question: May Rule 144 be relied upon for 
the resale of securities in any of the following situ- 
ations: 


(a) The securities are included in a registration 
statement that has been withdrawn by the issuer? 


(b) The securities are included in a registration 
statement that can no longer be used because of the in- 
formation therein is not current under the require- 
ments of the 1933 Act? 


(c) The securities are included in a registration 
statement that contains current information and 
can presently be used? 


Answer: Rule 144is immediately available in situ- 
ations (a) and (b) because the registration state- 
ments in those instances cannot currently be used 
for the resale of securities. The rule also will be 
available in situation (c) if the registration state- 
ment expressly states that the securities may be 


sold either pursuant to the registration statement or 
pursuant to Rule 144. If the registration statement 
does not so state, the.rule will not be available 
unless the securities are deregistered from the 
registration statement or the registration state- 
ment is amended to state that the securities may be 
sold pursuant to Rule 144. 


ll. RULE 145(d) 


Rule 145(d): This rule states that a former affiliate 
of an entity acquired in a Rule 145 transaction re- 
gistered under the 1933 Act shall not be deemed an 
underwriter when he seeks to sell the securities re- 
ceived by him in the transaction if: 


(1) the securities are sold pursuant to the require- 
ments of paragraphs (c) [public information], (e) 
[volume limitation], (f) and (g) [manner of sale] of 
Rule 144, or 


(2) the person is not an affiliate of the issuer and 
has held the securities for at least two years, and 
the issuer of the securities (i) is subject to the 
periodic reporting requirements of Sections 13 or 
15(d) of the 1934 Act, (ii) has been so subject for at 
least the 12 preceding months, and (iii) has filed all 
the reports required to be filed under those sections 
during the 12 preceding months. 


(85) Queston: May a person who receives 
securities in a registered Rule 145 transaction im- 
mediately resell them? 


Answer: lf the person was not an affiliate of the 
acquired entity at the time of acquisition, he may 
immediately resell the securities without any re- 
strictions. If the person was an affiliate at the time of 
the acquisition, he may either register the securities 
for resale or comply with the requirements of Rule 
145(d). Under Rule 145(d)(1), the former affiliate 
could immediately resell the securities in amounts 
that are within the volume limitations of Rule 
144(e), provided there also is compliance at the 
same time with the public information and manner 
of sale requirements of Rule 144. There is no need, 
however, for the former affiliate to comply with the 
holding period or notice of sale requirements of 
Rule 144, since those requirements are’ not 
applicable to sales made pursuant to Rule 145(d). 


(86) Question: What requirements, if any, of 
Rule 144 must be complied with if a person seeks to 
sell registered Rule 145 securities under Rule 
145(d)(2)? 
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Answer: Assuming all of the provisions of Rule 
145(d)(2) are satisfied (viz., the seller is not an af- 
filiate of the issuer and has held the securities for 
two years, and the issuer meets the reporting 
requirements of the rule), none of the requirements 
of Rule 144 would have to be complied with. Thus, 
there is no limit on either the amount of securities 
that may be sold under that provision or the manner 
in which they may be sold. za 


(87) Question: May the provisions of Rule 145(d) 
be relied upon for the resale of securities issued in 
transactions that are covered by Rule 145 but not 
registered under the 1933 Act because of the avail- 
ability of an exemption, such as that provided by 
Sections 3(a)(9), 3(a)(10), 3(a)(11), or 4(2) of the 
1933 Act, or Regulation A under the Act? 


Answer: Rule 145(d) specifically states that it 
shall be applicable only to registered securities. 
Notwithstanding the language of the rule, the 
Division of Corporation Finance, as a matter of dis- 
cretion, will not recommend any enforcement 
action to the Commission if the requirements of 
Rule 145(d) are followed with respect to resales of 
securities which are issued in a Rule 145 trans- 
action but not registered because of the availability 
of either the Section 3(a)(9) or 3(a)( 10) exemption, or 
the Regulation A exemption. This position of the 
staff, however, does not cover resales under any 
other exemption. 


(88) Question: May cali options be written on, or 
short sales made of, securities that may be resold 
under Rule 145(d)? 


Answer: Yes. Call options and short sales 
involving Rule 145(d) securities are permitted, as 
noted in Items (69) and (80) herein. 


IV. RULE 148 


Rule 148: This rule provides a safe harbor for the 
resale of securities issued under a plan in bank- 
ruptcy proceedings, as well as securities held inthe 
debtor's portfolio. As does Rule 144, it sets forth 
conditions which, if met, permit persons who hold 
such securities to sell them publicly without the 
need for registration and without being deemed 
underwriters under the 1933 Act. The conditions 
relate to the availability of adequate current public 
information about the issuer, the amount of 
securities that can be sold under the rule, and the 
manner of selling such securities. 
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(89) Question: Rule 144 states that it is appli- 
cable to the sale of “restricted and other’ securities 
held by affiliates. (emphasis added). Rule 148, on 
the other hand, makes no mention of affiliates but 
simply states that it is applicable to the sale of 
certain securities relating to bankruptcy proceed- 
ings. Which of these two rules applies to the sale by 
affiliates of bankruptcy-related securities? 


Answer: Rule 148 is applicable. Although therule 
is silent on the matter, affiliates who hold securities 
subject to Rule 148 may rely on that rule, rather 
than Rule 144, for the resale of such securities. The 
major difference between Rule 144 and Rule 148 so 
far as affiliates are concerned is that Rule 148 does 
not have a two-year holding period requirement for 
securities sold in reliance upon it. 


(90) Question: Rule 148(b)(2)(i) states that no 
sales may be made in reliance upon the rule unless 
the information specified in Item 3(b) of Form 8-K 
[17 CFR 249.308] has been filed by the debtor with 
the Commission.*? If the debtor came out of bank- 
ruptcy prior to the effective date (May 1, 1978) of the 
Item 3(b) requirement, must the debtor 
nevertheless file the information specified in the 
Item. with the Commission in order to satisfy the 
current public information requirement of Rule 
148(b)(2)(i)? 


Answer: lf the information presently required by 
Item 3(b) can reasonably de ascertained by 
examining the reports and other documents already 
filed by the debtor, then a filing on Form 8-K setting 
forth the requisite information need not be made. If, 
however, the information cannot be so ascertained, 
an 8-K or similar filing should be made if the debtor 
wishes that Rule 148 be available for the sale of its 
securities. Any such filing, however, would not be 
considered a delinquent filing by the Commission, 
since it was not required to be filed by the debtor at 
the time it came out of bankruptcy. 





39item 3(b) of Form 8-K requires that the following 
information be filed with the Commission if an order 
confirming a plan of reorganization, arrangement or 
liquidation has been entered by a court or govern- 
mental authority: (1) the identity of the court or 
governmental authority; (2) the date the order con- 
firming the plan was entered; (3) a fair summarization 
of the material features of the plan; (4) the number of 
shares or other units of the debtor outstanding and 
reserved for future issuance in settlement of claims 
and interests; and (5) information as to the assets and 
liabilities of the debtor. 





(91) Question: Section 1145 of the Bankruptcy 
Reform Act of 1978 [Pub. L. No. 95-598 dated 
November 6, 1978] deals in part with some of the 
matters covered by Rule 148. How will Rule 148 
interact with Section 1145? 


Answer: Section 1145 will not become effective 
until October 1, 1979. As indicated in Note 10 of 
Release No. 33-6032 (March 5, 1979), the 
Commission expects to consider prior to that date 
whether to modify or rescind Rule 148 in light of the 
existence of Secton 1145. Rule 148, however, will 
continue in full force and effect until at least 
October 1, 1979. 


V. RULE 237 


Rule 237: This rule provides a safe harbor for the 
resale of securities by non-affiliates. It resembles 
Rule 144 in some respects in that it contains 
holding period, volume limitation, and manner of 
sale requirements. 


(92) Question: Must there be current public 
information available about the issuer of securities 
that are sold in reliance upon Rule 237? 


Answer: No. Rule 237 is designed to provide a 
safe harbor for the resale of securities that cannot 
qualify for resale under Rule 144 because the issuer 
of the securities does not publish information 
concerning itself in accordance with Rule 144(c). 
Rule 237 requires that the securities have been 
beneficially owned by the seller for at least five 
years (as opposed to two years under Rule 144) and 
that the securities be sold in bona fide negotiated 
transactions otherwise than through a broker or 
dealer (as opposed to brokers’ transactions or trans- 
actions with a market maker under Rule 144). In 
addition, the amount of securities that can be sold 
under the rule cannot exceed $50,000 during any 
period of one year. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES ACT OF 1933 
Release No. 6100/ August 2, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10805/August 2, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16075/August 2, 1979 


PART 240-GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


Going Private Transactions by Public Companies or 
Their Affiliates 


AGENCY: Securities and Exchange Commission. 


ACTION; Final rules. 


SUMMARY: The Commission announces the 
adoption of a new rule and schedule relating to going 
private transactions by public companies or their 
affiliates. The rule and schedule prohibit fraudulent, 
deceptive and manipulative acts or practices in 
connection with going private transactions and 
prescribe new filing, disclosure and dissemination 
requirements as a means reasonably designed to 
prevent such acts and practices. This action is 
necessary and appropriate in the public interest and 
for the protection of investors because of the 
continued occurrence of going private transactions, 
the variety of methods employed in such 
transactions, and the possible deleterious effects to 
investors and their confidence in securities markets 
absent full and adequate disclosure. 


EFFECTIVE DATE: 30 days after publication in the 
Federal Register. 


FOR FURTHER INFORMATION CONTACT: John 
Granda or John Huber (202-755-1750), Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced the 
adoption of a new Rule 13e-3 and related Schedule 
13E-3 pursuant to Sections 17(a) and 19 of the 
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Securities Act of 1933 (the “Securities Act’’) (15 
U.S.C 77a et seq., as amended by Pub. L. No. 94-29 
(June 4, 1975) and Sections 3(b), 10(b), 13(e), 14 (a), 
14(c), 14(e), and 23(a) of the Securities Exchange Act 
of 1934 (the “Exchange Act’’) (15 U.S.C 78a et seq., 
as amended by Pub. L. No. 94-29 (June 4, 1975)) 
with respect to going private transactions by public 
companies or their affiliates. The Rule and Schedule 
are intended to augment and implement the present 
statutory provisions by prohibiting fraudulent, 
deceptive and manipulative acts or practices in 
connection with going private transactions and by 
prescribing new filing, disclosure and dissemination 
requirements as a means reasonably designed to 
prevent such acts and practices. 


The Commission is also concurrently publishing for 
comment a proposed amendment to Schedule 13E-3 
which would require disclosure of projections of 
revenues, income (loss), or earnings (loss) per share 
under certain circumstances. In addition, the 
Commission is concurrently adopting Rule 13e-4 and 
related Schedule 13E-4 which provide substantive 
regulation and disclosure requirements with respect 
to tender offers by certain issuers for their own 
securities. Since these tender offers may involve 
going private transactions, attention is directed to the 
provisions of that rule and schedule. 


Rule 13e-3 and Schedule 13E-3 are based primarily on 
the proposals published for comment by the 
Commission in November 19771 (the ‘1977 
proposals” or the “former proposals’’), the 49 letters 
of comment received in response thereto,“ and the 
Commission's experience. The release announcing 
the 1977 proposals (the ‘’1977 release’’) included an 
extended discussion of the nature of going private 
transactions, the development of the 1977 proposals, 
and, most significantly, the need for Commission 
rules governing these transactions and its statutory 
authority to adopt such rules. In addition to 
questioning the need for the proposals, the 
commentators were especially critical of the breadth 
of their application as well as the requirement that a 
Rule 13e-3 transaction be fair to unaffiliated security 
holders. Although the proposals have been revised, 
as described below, to address those, as well as 





Isecurities Exchange Act Release No. 34-14185 
(November 17, 1977) (42 FR 60090). 


2Copies of these comment letters are available for 
public inspection and copying at the Commis- 
sion’s Public Reference Room (File No. S7-729). 
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certain other concerns raised by the commentators, 
the Commission continues to believe that the views 
expressed in the 1977 release are sound and therefore 
specifically affirms those views. 


Most of the commentators were opposed to the 
requirement in the 1977 proposals that a Rule 13e-3 
transaction must be both substantively and 
procedurally fair to unaffiliated security holders. A 
number of these commentators expressed the view 
that the Commission does not have the authority to 
adopt such a requirement. They also maintained that, 
in the absence of an explicit legislative mandate to 
regulate the fairness of going private transactions, 
the Commission should, as a matter of policy, refrain 
from doing so because substantive regulation of 
corporate affairs is, in their view, a subject for state 
and not federal cognizance. It was noted in this regard 
that recent decisions by state courts indicate that 
state law provides protection to unaffiliated security 
holders if control persons act unfairly when taking a 
company private.* The imposition of a_ federal 
fairness requirement was also criticized because it 
would, in their view, result in the staff making 
decisions concerning the fairness of a proposed 
transaction in connection with its review of 
registration statements, preliminary proxy materials 
and tender offer documents relating to going private 
transactions. These commentators believe that the 
staff would not have the resources and expertise to 
handle such a role. 





3The 1977 release also included a discussion of 
the implication of a private right of action under 
Section 13(e) of the Exchange Act. Release No. 
34-14185 (42 FR at 60099-60100). The Com- 
mission is aware of case law subsequent to the 
1977 release, see, e.g., Cannon v. University of 
Chicago, 47 U.S.L.W. 4549 (U.S. May 14, 1979) 
and Touche Ross & Co. v. Redington, 47 U.S. 
L.W. 4732 (U.S. June 18, 1979), and continues 
to adhere to the position in the 1977 release. 


4The commentators cited the following deci- 
sions for this proposition: Berkowitz v. Power/ 
Mate Corp., 135 N. J. Super. 36, 342 A.2d 566 
(Super. Ct. Ch. Div. 1975); People v. Concord 
Fabrics, 371 N.Y.S.2d 550 (Sup. Ct. N.Y. City 
1975) aff'd mem. 377 N.Y.S.2d 84 (A.D. Ist 
Dept. 1976); Singer v. Magnavox, 380 A.2d 969 


(Del. 1977); Tanzer v. International General 
Industries, Inc., 379 A.2d 1121 (Del. 1977). 





The Commission believes that the question of 
regulation of the fairness of going private 
transactions should be deferred until there is an 
opportunity to determine the efficacy of the 
provisions of Rule 13e-3. Further developments in the 
remedies provided by state law for unfairness in 
going private transactions will also be important in 
this regard. In the interim, the Commission believes 
that the protection of investors will be enhanced 
substantially by the more meaningful disclosure, 
particularly with respect to the fairness of going 
private transactions, and the other protections 
afforded by Rule 13e-3. 


Several commentators criticized the application of the 
1977 proposals to transactions which in their view do 
not involve the potential for abuse and overreaching 
associated with the normal going private transaction. 
Thus, they were of the view that the following types 
of transactions, among others, should not be 
covered: (i) merges following an any and all tender 
offer by a bidder who, as a result of the tender offer, 
becomes a affiliate if the same price were being paid 
in each transaction; (ii) exchange offers to holders of 
non-redeemable preferred stock or convertible 
debentures; (iii) transactions structured to create a 
holding company or reincorporate the entity in a new 
jurisdiction; and (iv) meregers with and exchange 
offers by affiliates in which unaffiliated security 
holders would receive common stock of the surviving 
entity. In response to these comments, exceptions 
for such transactions are now provided by paragraphs 
(g)(1) and (g)(2) of Rule 13e-3, assuming that the 
other conditions of those provisions are satisfied. 


DISCUSSION 


(a) Overview of Application of Rule 13e-3 


Rule 13e-3 and Schedule 13E-3 operate in essentially 
the manner proposed. Thus, the application of the 
rule will depend on three factors: (1) whether the 
transaction involved is a Rule 13e-3 transaction; (2) if 
so, whether an exception from the application of Rule 
13e-3 is available; and (3) if no exception is available, 
whether the equity securities which are the subject of 
the Rule 13e-3 transaction are of a class which is 
registered pursuant to Section 12 of the Exchange 
Act or of a class of an issuer which is required to file 
periodic reports pursuant to Section 15(d) of the 
Exchange Act. 


A Rule 13e-3 transaction is defined to mean any 


transaction or series of transactions involving one or 
more of the transactions specified in paragraph 
(a)(4)(i) which has either a reasonable likelihood or 
purpose of producing, directly or indirectly, any of 
the effects specified in paragraph (a)(4)(ii). The 
specified transactions are: (a) a purchase of any 
equity security by the issuer of such security or by an 
affiliate of such issuer; (b) a tender offer or request or 
invitation for tenders of any equity security made by 
the issuer of such class of securities or by an affiliate 
of such issuer; or (c) a solicitation or distribution 
subject to Regulation 14A  [88240.14a-1 to 
240.14a-103] or Regulation 14C [88240.14c-1 to 
14c-101] in connection with certain corporate events. 
The corporate events include a merger, consolida- 
tion, reclassification, recapitalization, reorganization 
or similar corporate transaction by an issuer or 
between an issuer (or its subsidiaries) and its 
affiliates; a sale by the issuer of substantially all of its 
assets to its affiliate; or a reverse stock split of any 
class of equity securities of the issuer involving the 
purchase of fractional interests. 


As proposed, the effects selected to trigger the 
application of Rule 13e-3 were entirely in the 
disjunctive. As noted by the commentators, this 
produced the unintended result of applying Rule 
13e-3 to specified transactions which had the 
reasonable likelihood or purpose of causing, for 
example, a class of equity securities of the issuer to 
be subject to delisting from an exchange, even 
though the securities would have continued to be 
authorized to be quoted on an inter-dealer quotation 
system of a registered national securities association. 
As revised, Rule 13e-3 is triggered by a specified 
transaction which has either the reasonable likelihood 
or purpose of causing either (i) the termination of 
reporting obligations under the Exchange Act, by 
virtue of the class of securities being held of record 
by less than 300 persons, or (ii) the securities to be 
neither listed on any exchange nor authorized to be 
quoted? on an inter-dealer quotation system of any 
registered national securities association. According- 
ly, in the above illustration, delisting of a class of 
equity securities from an exchange would not trigger 
the application of Rule 13e-3 if the securities were 
nevertheless authorized to be quoted on an inter- 
dealer quotation system of a registered national 
securities association. 





“The standards for securities which are author- 
ized to be quoted in the nationwide automated 
system of the National Association of Securities 
Dealers (““NASD’’), known as the NASDAQ Sys- 
tem, are set forth in Schedule D to the by-laws 
of the NASD. 
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The tests of ‘’a reasonable likelihood” or ‘‘a purpose” 
that the transaction or series of transactions will 
produce a specified effect operate as alternative 
standards. The tests are designed to operate 
independently; the presence of either will trigger the 
application of Rule 13e-3. In a given situation, 
however, both tests may be met. The tests would 
apply equally to issuers and affiliates of issuers. In 
resolving close questions as to the application of the 
tests, issuers and affiliates are encouraged to resolve 
such questions in favor of compliance with the more 
limited burdens imposed by the revised requirements 
of the rule. 


Both tests were criticized by the commentators on 
the ground that they are overly subjective. However, 
a more objective standard would lend itself to 
circumvention through skillful planning. The Commis- 
sion believes, moreover, that it is reasonable for the 
protection of investors to require the person who is 
engaging in a transaction which may have a specified 
effect to determine whether either or both of these 
tests are satisfied. In order to be effective, the 
disclosure required by Rule 13e-3 must be received by 
security holders before consummation of the 
transaction or the earliest transaction in a series of 
transactions having a specified effect. These tests 
ensure that this objective will be accomplished. 


The special position occupied by the persons subject 
to Rule 13e-3 should enable them to make the 
necessary determination before the transaction 
without substantial difficulty. Thus, the issuer and 
affiliates, through their control of the issuer, have 
access to all of the information which is necessary to 
determine whether the reasonable likelihood test, 
which focuses on the circumstances of the issuer, is 
met. The “‘purpose test,’’ on the other hand, focuses 
on the reasons for the transaction. The issuer or 
affiliate is obviously in a position to know whether a 
reason for the transaction is to produce a specified 
effect. 


In addition, objectivity is provided by the effects 
selected for identifying a ‘‘going private transaction.” 
These specific standards provide certainty and avoid, 
where practicable, having the application of the rule 
turn upon subjective evaluations of the purposes and 
intentions of persons proposing to enter into a 
transaction. Each of these effects has the result of 
depriving a security holder of the benefits of public 
ownership. The effects are selected because of this 
result and not because the Commission's regulatory 
jurisdiction with respect to such securities will be 
terminated. 
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Questions have been raised as to whether multi-step 
sale of assets transactions of the type described in 
Securities Exchange Act Release No. 34-15572 (44 FR 
11537) fall within the definition of a Rule 13e-3 
transaction. Typically, transactions of this type 
involve a cash sale of substantially all of the assets of 
a public company (‘‘seller’’) to another company 
(‘‘purchaser’’), often a private company not 
otherwise engaged in a trade or business, with the 
management of the business continuing to be 
conducted by the managers of the seller. In some 
cases, the sale of assets, if approved, may be 
followed closely by a tender offer by the seller to 
repurchase its shares for cash out of the proceeds 
received from the sale. Another variation of such 
transaction involves a second sale of the seller's 
assets (which, after the sale, consist solely of cash) 
to a tax exempt bond fund. The seller is then 
dissolved and its shareholders receive shares of the 
tax exempt fund. 


A multi-step sale of asset transactions of the type 
described above which involves an issuer tender offer 
or purchases by the issuer would normally constitute 
a Rule 13e-3 transaction. A Rule 13e-3 transaction is 
defined to include a series of transactions involving 
one or more of the transactions described in 
paragraph (a)(4)(i) which has either a reasonable 
likelihood or purpose of producing, directly or 
indirectly, any of the effects described in paragraph 
(a)(4)(ii). While a sale of assets to a non-affiliate is 
not a transaction specified in paragraph (a)(4)(i), a 
tender offer or purchases by the issuer is such a 
transaction. Thus, the combination of these 
transactions constitutes a series of transactions 
involving a transaction specified in paragraph 
(a)(4)(i). A tender offer or purchases by the issuer in 
these circumstances will generally have a purpose 
or a reasonable likelihood of producing the effects 
described in paragraph (a)(4)(ii). Accordingly, the 
requisite elements of a Rule 13e-3 transaction are 
usually present. 


Even though a multi-step sale of assets transaction of 
this type is structured without a tender offer or 
purchases by the issuer, it will nevertheless constitute 
a Rule 13e-3 transaction if the purchaser is an affiliate 
of the seller. An affiliate of the issuer is defined in 
Rule 13e-3(a)(1) to include a person that controls, is 
controlled by or is under common control with such 
issuer. Accordingly, if a person or group of persons 
owns a controlling equity interest in both the 
purchaser and the seller, the sale of assets would be 
made to an affiliate of the issuer and would be clearly 
covered by Rule 13e-3, assuming there is a 
solicitation or distribution subject to Regulation 14A 
[$§240.14a-1 to 14a-103] or 14C [8§240.14c-1 to 





14c-101], respectively. The determination of whether 
a person is in control of an issuer, of course, depends 
on all the facts and circumstances and is not limited 
to control obtained through ownership of equity 
securities. Thus, affiliates of the seller often become 
affiliates® of the purchaser through means other than 
equity ownership as part of the overall sales 
transaction and thereby are in control of the seller's 
business both before and after the transaction. In 
such cases the sale, in substance and effect, is being 
made to an affiliate of the issuer and would constitute 
a Rule 13e-3 transaction if a solicitation subject to 
Regulation 14A [§8240.14a-1 to 14a-103] or 
distribution subject to Regulation 14C [88240.14c-1 to 
14c-101] is involved. 


If the requirements of a Rule 13e-3 transaction are 
present, the application of the rule would be triggered 
unless an exception is available. Accordingly, the 
second factor to be considered is the availability of 
the exceptions set forth in paragraph (g). The 
exceptions included in the 1977 proposals, viz. 
transactions by a holding company registered under 
the Public Utility Holding Company Act of 1935, 
certain solicitations by an issuer with respect to a 
plan of reorganization under Chapter X of the 
Bankruptcy Act, and redemptions, calls or purchases 
pursuant to the instruments creating or governing the 
class of equity securities involved, have been adopted 
essentially as proposed. Two new exceptions have 
also been added. 


First, Rule 13e-3(g)(1) excepts second-step, clean-up 
transactions which occur within one year of a tender 
offer by or on behalf of a bidder who, as a result of 
such tender offer, became an affiliate, provided that 
the equal consideration, disclosure and other 
requirements of the rule are met. The Commission 
believes that if a transaction is structured to meet the 
conditions of that rule it may safely be viewed as a 
unitary transaction which is not within the purview of 
the purposes of Rule 13e-3. 


Second, Rule 13e-3(g)(2) provides an exception for 
transactions, including recapitalizations, in which, 





For the purpose of these transactions, the Com- 
mission would not view a person as an affiliate of 
the purchaser solely because such person enters 
into or agrees to enter into a reasonable and cust- 
omary employment agreement or is elected or 
there is an agreement to elect such person as an 
executive officer or director of the purchaser. 


inter alia, security holders are offered only an equity 
security which is either common stock or has 
essentially the same attributes as the equity security 
which is the subject of the Rule 13e-3 transaction. 
The Commission believes that such transactions are 
also outside the purpose of Rule 13e-3 since all 
holders of that class of security are on an equal 
footing and are permitted to maintain an equivalent 
or enhanced equity interest. 


The third factor to be considered in the application of 
Rule 13e-3 is the status under the Exchange Act of 
the issuer or the class of equity securities of the 
issuer. If the class of equity securities, which is 
subject to the Rule 13e-3 transaction, is registered 
pursuant to Section 12 of the Exchange Act ( a 
“Section 12 issuer’’), Rule 13e-3(b) [17 CFR 
240.13e-3(b)] would apply. Rule 13e-3(b) is divided 
into two subparagraphs, the first of which defines 
fraudulent, deceptive or manipulative acts or 
practices in connection with a Rule 13e-3 transaction 
and the second of which prescribes means 
reasonably designed to prevent such acts and 
practices. Thus, a Section 12 issuer or an affiliate of 
such issuer proposing to engage in a Rule 13e-3 
transaction would be required to comply with the 
anti-fraud provisions of proposed Rule 13e-3(b). 
Compliance with these provisions would be in 
addition to compliance by a Section 12 issuer or 
affiliate of such issuer with the filing, disclosure and 
dissemination requirements of paragraphs (d), (e) and 
(f) of Rule 13e-3, respectively. 


If the issuer of the class of securities which is subject 
to the Rule 13e-3 transaction is required to file 
periodic reports pursuant to Section 15(d) of the 
Exchange Act (a “Section 15(d) issuer’’), Rule 
13e-3(c) [17 CFR 240.13e-3(c)] would apply. Under 
paragraph (c), a Section 15(d) issuer or an affiliate of 
such an issuer proposing to engage in a Rule 13e-3 
transaction would be required to comply with the 
filing, disclosure and dissemination requirements of 
paragraphs (d), (e) and (f) of Rule T3e-3, respectively. 


Since the provisions of Rule 13e-3 are not exclusive, 
the transaction would also be subject to other 
applicable provisions of the Federal securities laws. 
For example, if an affiliate of a Section 12 issuer 
made a tender offer for a class of equity securities of 
such an issuer which would be deemed to be a Rule 
13e-3 transaction, the affiliate would also be subject 
to the other requirements of the Federal securities 
laws including, but not limited to, Sections 10(b), 
14(d) and 14(e) of the Exchange Act and the rules 
promulgated thereunder. Similarly, if an affiliate of a 
Section 15(d) issuer made a tender offer for a class of 
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equity securities of such an issuer which would be 
deemed to be a Rule 13e-3 transaction, the affiliate 
would also be subject to the other requirements of 
the Federal securities laws, including, but not limited 
to, Sections 10(b) and 14(e) of the Exchange Act, the 
rules promulgated thereunder, and Rule 13e-4. 


(b) Filing Requirements 


Under Rule 13e-3(d)(1) [17 CFR 240.13e-3(d)(1)], the 
issuer or affiliate engaging in a Rule 13e-3 transaction 
would be required to file a Rule 13e-3 Transaction 
Statement on Schedule 13E-3 [17 CFR 240.13e-100], 
including all exhibits thereto, with the Commission. 
The time for such an initial filing is set forth in 
General Instruction A to Schedule 13E-3. This 
instruction recognizes the variety of methods 
employed in such transactions. Consequently, the 
initial filing requirement for the proposed Schedule 
would depend on the type of Rule 13e-3 transaction 
involved. If the transaction involves the filing with the 
Commission of soliciting materials or an information 
statement pursuant to Regulations 14A [17 CFR 
240.14a-1 to 240.14a-103] or 14C [17 CFR 240.14c-1 
to 240.14c-101], respectively, the Schedule 13E-3 
would be filed concurrently with the filing of 
“Preliminary Copies’’ of such soliciting materials or 
information statement. If the transaction involves the 
filing of a registration statement under the Securities 
Act, the Schedule would be filed concurrently 
therewith. If the transaction involves a tender offer, 
the Schedule would be filed as soon as practicable on 
the date the tender offer is first published, sent or 
given to security holders of the class of equity 
securities which is the subject of the Rule 13e-3 
transaction. In cases where the transaction does not 
involve a solicitation, an information statement, the 
registration of securities or a tender offer, as 
described above, the Schedule would be required to 
be filed with the Commission at least 30 days prior to 
the date of any purchase by the issuer of affiliate of 
any securities of the class of securities subject to the 
Rule 13e-3 transaction. If the Rule 13E-3 transaction 
involves a series of transactions, the issuer or affiliate 
would file a Rule 13E-3 Transaction Statement on 
Schedule 13E-3 at the specified time for the first 
transaction in such series and would promptly 
amend the schedule with respect to each subsequent 
transaction. 


Material changes in the information set forth in the 
initial filing of the Schedule would be required to be 
promptly filed with the Commission under Rule 
13e-3(d)(2) [17 CFR 240.13e-3(d)(2)]. These filings 
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would be denominated as amendments on Schedule 
13E-3. 


A final amendment on Schedule 13E-3 disclosing the 
results of the Rule 13e-3 transaction would be 
required to be filed under Rule 13e-3(d)(3) [17 CFR 
240.13e-3(d)(3)] promptly but not later than ten days 
after the termination of the transaction. If the Rule 
13e-3 transaction is a tender offer governed by Rule 
13e-4 [17 CFR 240.13e-4], the final amendment would 
be filed no later than ten business days after the 
termination of such tender offer. 


The need for a separate filing requirement was 
questioned in the letters of comment. The 
Commission believes, however, that a specific filing 
framework specifically tailored to Rule 13e-3 
transactions is an administrative necessity if the 
Commission is to monitor these transactions 
effectively. Moreover, the resulting burden has been 
reduced to the extent feasible. Thus, if the Rule 13e-3 
transaction reported on in the Schedule involves a 
transaction subject to Regulation 14A or 14C under 
the Exchange Act, the registration of securities under 
the Securities Act, or a tender offer subject to 
Regulation 14D or Rule 13e-4, General Instruction F 
to Schedule 13E-3 would require the Items of the 
Schedule to be answered by information incorporated 
by reference from the proxy or information 
statement, the registration statement, the Schedule 
14D-1 or Schedule 13E-4. In such cases, the filing 
requirement under Rule 13e-3 will be satisfied by 
filing a Schedule 13E-3 containing a cover sheet, 
cross reference sheet, a copy of the proxy material, 
information statement, registration statement, sched- 
ule 14D-1 or Schedule 13E-4 and a signature page. 


General Instruction F to the proposed Schedule 
would not be applicable in transactions where no 
other filings, as described above, would be required 
under the Federal securities laws. An example of 





7General Instruction H of the Schedule would 
permit the person filing an amendment to the 
Schedule disclosing a material change in the infor- 
mation set forth therein to omit any information 
previously disclosed in the Schedule. 





such a transaction is a short form merger.8 In such 
transactions, the Schedule 13E-3 would be the only 
filing with the Commission concerning the Rule 13e-3 
transaction. 


(c) Disclosure Requirements 


Rule 13e-3(e) establishes the information required to 
be included in the disclosure document furnished to 
holders of the class of equity securities which is the 
subject of the transaction. This disclosure provision 
consists of two elements: (1) the information required 
by Items 1 through 6 and 10 through 16 of Schedule 
13E-3 [17 CFR 240.13e-100], or a fair and adequate 
summary thereof, and Items 7, 8 and 9 of the 
Schedule and (2) any other information required to be 
disclosed pursuant to any other applicable rule or 
regulation under the Federal securities laws. 


Rule 13e-3(e)(3)(ii) requires the placement of a legend 
on the outside front cover page of the document 
which contains the information required by paragraph 
(e). The wording of the legend will depend on 
whether the Rule 13e-3 transaction involves a 
prospectus. If a prospectus is involved, the legend 
required by Rule 13e-3(e)(3)(ii)(B) shall be used in lieu 
of the legend set forth in Rule 425 (17 CFR 230.425). 
Commentators objected to the legend requirement in 
the proposal on the grounds that it would not be 
helpful to investors and that Rule 13e-3 transactions 
should not be singled out for this purpose. 


The Commission believes that the legend will be of 
assistance to investors by clarifying the Commission’s 
role in reviewing Rule 13e-3 transactions, and by 
assuring, to the extent possible, that they do not 
place false reliance upon such review. The need for 
such a warning is evident from the letters which the 





8in a short form merger a corporation owning a 
large percentage of the outstanding shares of an- 
other corporation may merge such other corpora- 
tion into the parent corporation upon approval of 
the parent corporation’s board of directors and 
without the approval of the shareholders of either 
corporation. See e.g., Del. Gen. Corp. Law §253 
(1967)(90% ownership required). 


Commission receives from investors complaining of 
the effects of going private transactions. Those 
letters reflect the misimpression that the Commission 
passes upon the substantive merits of transactions 
and guarantees the accuracy and adequacy of the 
disclosure. Without requiring a legend, the potential 
for such misimpressions is increased by the disclosure 
now required with respect to the fairness of the 
transaction to unaffiliated security holders. 


The Commission believes that certain of the required 
disclosures are particularly important to investors in 
the context of a Rule 13e-3 transaction and is 
therefore requiring that they be adequately 
highlighted. Thus, Rule 13e-3(e) requires the 
information called for by Items 7, 8 and 9 of Schedule 
13E-3, relating to the purpose for and fairness of the 
transaction and certain reports, opinions, appraisals 
and negotiations, to be prominently set forth in a 
special factors section to be included in the forepart 
of the disclosure document furnished to security 
holders. 


(d) Dissemination Requirements 


Rule 13e-3(f) prescribes the methods of 
dissemination of the information required to be 
disclosed to the security holders of the class of equity 
securities which is the subject of the Rule 13e-3 
transaction. The method of dissemination applicable 
to a Rule 13e-3 transaction depends on the type of 
transaction involved. 


If the Rule 13e-3 transaction is a purchase as described 
in Rule 13e-3(a)(4)(iA) [17 CFR 240. 13e-3(a)(4)(i)(A)] 
or a vote, consent or authorization or distribution of 
information statements, as described in proposed 
Rule 13e-3(a)(4)(i)(C) [17 CFR 240.13-3(a)(4)(i)(C)], 
Rule 13e-3(f)(1) [17 CFR 240. 13e-3(f)(1)] would apply. 
While the disclosure would be disseminated in 
accordance with the provisions of applicable Federal 
or state law, in no event would such dissemination 
occur later than 20 days prior to: any such purchase; 
any such vote; consent or authorization; or with 
respect to the distribution of information statements, 
the meeting date, or if corporate action is to be taken 
by means of the written authorization or consent of 
security holders, the earliest date on which corporate 
action may be taken. Thus, Rule 13e-3(f)(1)(i)(A) 
would provide for a 20 day waiting period during 
which a Rule 13e-3 transaction could not be 
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effected.2 Moreover, Rule 13e-3(f)(1)(i)(B) requires 
that the disclosure be disseminated to persons who 
are record holders as of the date not more than 20 
days prior to the date of dissemination. For example, 
if the vote on a Rule 13e-3 transaction will occur on 
August 30, the disclosure would be disseminated no 
later than August 10. If August 10 is the date of 
dissemination, the disclosure would be transmitted to 
persons who are listed as record holders as of date 
not earlier than July 21. 


Certain commentators were of the view that the 
twenty day waiting period is arbitrary and has no 
justification and should be left entirely to the 
requirements of state law unless Congress expressly 
determines that it should be a matter of federal 
regulation. 


The twenty day advance disclosure requirement is 
intended to provide reasonable assurance that the 
information required to be disclosed to security 
holders in a Rule 13e-3 transaction will be 
disseminated sufficiently far in advance of the 
specified transactions to permit security holders to 
make an unhurried and informed choice as to their 
alternatives. Unless security holders receive dis- 
closure prior to consummation of the transaction, 
disclosure requirements are of limited utility since 
security holders are forced to select an alternative 
without adequate information. The Commission 
therefore believes that dissemination is necessary to 
make disclosure effective. 


The suggestion was made that the requirement in 
General Instruction A to Schedule 13E-3 that a Rule 
13e-3 Transaction Statement be filed at least 30 days 
prior to a purchase which is not subject to the other 





91t should be noted that this period is in addition 
to any waiting periods prescribed by other applic- 
able provisions. For example, if a solicitation sub- 
ject to Regulation 14A [§§240.14a-1 to 
240.14a-103] is involved, the proxy material to be fur- 
nished to security holders would have to be filed 
at least 10 days prior to the date definitive copies 
of such material are first disseminated in accord- 
ance with Rule 13e-3(f). Moreover, in view of the 
substantial disclosure issues which arise in the 
context of going private transactors, issuers are 
encouraged to file as early as possible. 


10a iternatives include participating in the trans- 
action, election of appraisal rights, where avail- 
able, and utilizing remedies available under state 
law to challenge the transaction. 
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provisions of that Instruction should be conformed to 
the twenty day period described above. The thirty 
day period has been retained in General Instruction A 
because it normally will afford the staff a ten day 
period, like that in the proxy rules, within which to 
examine the filing prior to the time the information 
set forth therein is disseminated to security holders. 


If the Rule 13e-3 transaction is a tender offer for 
equity securities which is subject to Regulation 14D 
or Rule 13e-4, the tender offer containing the 
information required by paragraph (e) would be 
disseminated in accordance with Regulation 14D or 
Rule 13e-4, respectively. The tender offer would be 
required to be published, sent or given to security 
holders of the class of equity securities being sought. 
(e) Schedule 13E-3 

Schedule 13E-3 establishes specific disclosure 
requirements for Rule 13e-3 transactions. As noted in 
General Instruction E to the Schedule, these 
requirements are in addition to those of other 
applicable provisions of the Federal securities laws 
and supersede such requirements where there is a 
conflict. The Commission believes that the Schedule 
will provide more meaningful disclosures to investors 
in the context of a Rule 13e-3 transaction. 


The comments on the items of the Schedule were 
generally technical in nature and were directed to 
clarifying the application of the items or reducing the 
compliance burden. The suggested revisions were 
adopted where it would not deprive security holders 
of information material to informed investment 
decision-making in the context of a Rule 13e-3 
transaction. 


The most significant change in the items of the 
Schedule is with respect to disclosure of the fairness 
of the transaction. Item 8 requires the issuer or 
affiliate to state whether it reasonably believes the 
Rule 13e-3 transaction is fair or unfair to unaffiliated 
security holders. The issuer or affiliate is also required 
to provide a detailed discussion of the material 
factors upon which that belief is based. This 
discussion is required to address the extent to which 
the following factors were taken into account: 
(1) whether the transaction is structured so that 
approval of at least a majority of unaffiliated security 
holders is required; (2) whether the consideration 
offered to unaffiliated security holders constitutes fair 
value; (3) whether the majority of non-employee 
directors has retained an unaffiliated representative to 
act solely on behalf of unaffiliated security holders for 
the purposes of negotiating the terms of the 
transaction and/or preparing a report concerning the 
fairness of the transaction; (4) whether the Rule 





13e-3 transaction was approved by a majority of the 
directors of the issuer who are not employees of the 
issuer; and (5) whether a report, opinion or 
appraisal of the type described in Item 9 of the 
Schedule was obtained. In order to minimize 
meaningless, boilerplate responses an_ instruction 
specifies that conclusory statements are not 
considered sufficient disclosure in responding to this 
requirement. 


These factors are based to a large extent on the 
considerations set forth in the Note to proposed Rule 
13e-3(b) which rule would have required that the 
transaction be fair to unaffiliated security holders. 
The commentators were concerned that the factors 
chosen would conflict with the standards under state 
law for determining fairness. Since a substantive 
fairness requirement is not being adopted at this 
time, this concern is now inapplicable. Moreover, 
Instruction 1 to Item 8(b) of Schedule 13E-3 indicates 
that the factors which are important in determining 
the fairness of a transaction to unaffiliated security 
holders, and the weight which should be given to 
them in a particular context, will vary. The context in 
which this determination is made, of course, includes 
the applicable state law. Accordingly, accommoda- 
tion with those requirements is assured. 


In any event, the Commission believes that increased 
discussion of factors bearing upon fairness to 
unaffiliated security holders is necessary in view of 
the potential for abuse which exists in a Rule 13e-3 
transaction. The absence of arms-length negotiations 
which is characteristic of going private transactions 
requires that unaffiliated security holders be furnished 
with detailed information so that they can determine 
whither their rights have been adequately pro- 
tected. ! 


CERTAIN FINDINGS 


In publishing the 1977 proposals, the Commission 
specifically invited comments with respect to: 
(1) whether the cost of the proposals to an issuer or 
affiliate engaging in a Rule 13e-3 transaction would 
outweigh their benefits to investors and the public 
interest; and (2) the adverse impact or burdens of 





11the materiality of information which would 
be useful to security holders in challenging the 
transaction under state law is well established. 
See e.g., Wright v. Heizer Corp., 560 F.2d 236, 
250 (7th Cir. 1977), cert. denied, 434 U.S. 1066 


(1978) and SEC v. Parklane Hosiery Co., 
F.2d 1083, 1088-9 (2d Cir. 1977). 
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the proposals on competition which are neither 
necessary nor appropriate in furthering the purposes 
of the Exchange Act. 


The comment letters did not provide any significant 
basis for concluding that the implementation of the 
Commission's statutory mandate in the manner 
proposed would be outweighed by such possible 
additional costs. Accordingly, the Commission finds 
that the costs imposed on issuers and affiliates by the 
rule and schedule adopted herein are not 
unreasonable and are far outweighed by the benefits 
which will accrue to investors. 


As required by Section 23(a)(2) of the Exchange Act, 
the Commission has_ specifically considered the 
impact which the rule and schedule adopted herein 
will have on competition. The Commission finds that 
compliance by issuers and affiliates with these 
actions will not impose any significant burden on 
competition. In any event, the Commission has 
determined that any possible competitive burden will 
be outweighed by, and is necessary and appropriate 
to achieve, the benefits of these actions to investors. 


OPERATION OF RULES ADOPTED, 
EFFECTIVE DATE 


Rule 13e-3 and Schedule 13E-3 will become effective 
30 days after pubication in the Federal Register. 


Any person who so chooses may rely on Rule 13e-3 
and Schedule 13e-3 immediately. No person is 
relieved from complying with such person’s present 
obligations under other provisions of the federal 
securities laws pending the effective date of the rule 
and schedule. 


TEXT OF ADOPTED RULE AND SCHEDULE 
The following are the actions being taken: 


17 CFR Part 240 is amended by adding 8240.13e-3 
and §240.13e-100 as follows: 


§240.13e-3 Going private transactions by certain 
issuers or their affiliates. 


(a) Definitions. Unless indicated otherwise or the 
context otherwise requires, all terms used in this 
section and in Schedule 13E-3 [8240.13e-100] shall 
have the same meaning as in the Act or elsewhere in 
the General Rules and Regulations thereunder. In 
addition, the following definitions apply: 


(1) An “affiliate’ of an issuer is a person that 


directly or indirectly through one or more 
intermediaries controls, is controlled by, or is under 


SEC DOCKET/1457 





common control with such issuer. For the purposes 
of this section only, a person who is not an affiliate 
of an issuer at the commencement of such person’s 
tender offer for a class of equity securities of such 
issuer will not be deemed an affiliate of such issuer 
prior to the stated termination of such tender offer 
and any extensions thereof; 


(2) The term ‘‘executive officer’’ means the 
president, secretary, treasurer, and vice president in 
charge of a principal business function (such as sales, 
administration or finance) or any other person who 
performs similar policy making functions for the 
issuer; 


(3) The term “purchase’”’ means any acquisition for 
value including, but not limited to, (i) any acquisition 
pursuant to the dissolution of an issuer subsequent to 
the sale or other disposition of substantially all the 
assets of such issuer to its affiliate, (ii) any acquisition 
pursuant to a merger, (iii) any acquisition of fractional 
interests in connection with a reverse stock split, and 
(iv) any acquisition subject to the control of an issuer 
or an affiliate of such issuer; 


(4) A “Rule 13e-3 transaction” is any transaction or 
series of transactions involving one or more of the 
transactions described in paragraph (a)(4)(i) of this 
section which has either a reasonable likelihood or a 
purpose of producing, either directly or indirectly, 
and of the effects described in paragraph (a)(4)(ii) of 
this section; 


(i) The transactions referred to in paragraph (a)(4) 
of this secton are: 


(A) A purchase of any equity security by the issuer 
of such security or by an affiliate of such issuer; 


(B) A tender offer for or request or invitation for 
tenders of any equity security made by the issuer of 
such class of securities or by an affiliate of such 
issuer; or 


(C) A solicitation subject to Regulation 14A [88 
240.14a-1 to 240.14a-103] of any proxy, consent or 
authorization of, or a distribution subject to 
Regulation 14C [88 240.14c-1 to 14c-101] of 
information statements to, any equity security holder 
by the issuer of the class of securities or by an 
affiliate of such issuer, in connection with: a merger, 
consolidation, reclassification, recapitalization, reor- 
ganization or similar corporate transaction of an 
issuer or between an issuer (or its subsidiaries) and its 
affiliate; a sale of substantially all the assets of an 
issuer to its affiliate or group of affiliates; or a reverse 
stock split of any class of equity securities of the 
issuer involving the purchase of fractional interests. 
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(ii) The effects referred to in paragraph (a)(4) of this 
section are: 


(A) Causing any class of equity securities of the 
issuer which is subject to section 12(g) or section 
15(d) or the Act to be held of record by less than 300 
persons; or 


(B) Causing any class of equity securities of the 
issuer which is either listed on a national securities 
exchange or authorized to be quoted in an 
inter-dealer quotation system of a registered national 
securities association to be neither listed on any 
national securities exchange nor authorized to be 
quoted on an inter-dealer quotation system of any 
registed national securities associaton. 


(5) An “unaffiliated security holder’ is any security 
holder of an equity security subject to a Rule 13e-3 
transaction who is not an affiliate of the issuer of 
such security. 


(b) Application of section to an issuer (or an affiliate 
of such issuer) subject to section 12 of the Act. 


(1) It shali be a fraudulent, deceptive or 
manipulative act or practice, in connection with a 
Rule 13e-3 transaction, for an issuer which has a 
class of equity securities registered pursuant to 
Section 12 of the Act or which is a closed-end 
investment company registered under the Investment 
Company Act of 1940, or an affiliate of such issuer, 
directly of indirectly 


(i) To employ any device, scheme or artifice to 
defraud any person; 


(ii) To make any untrue statement of a material fact 
or to omit to state a material fact necessary in order 
to make the statements made, in light of the 
circumstances under which they were made, not 
misleading; or 


(iii) To engage in any act, practice or course of 
business which operates or would operate as a fraud 
or deceit upon any person. 


(2) As a means reasonably designed to prevent 
fraudulent, deceptive or manipulative acts or 
practices in connection with any Rule 13e-3 
transaction, it shall be unlawful for an issuer which 
,; has a class of equity securities registered pursuant to 
Section 12 of the Act, or an affiliate of such issuer, to 
engage, directly or indirectly, in a Rule 13e-3 
transaction unless: 


(i) Such issuer or affiliate complies with the 





requirements of paragraphs (d), (e) and (f) of this 
Section; and 


(ii) The Rule 13e-3 transaction is not in violation of 
paragraph (b)(1) of this section. 


(c) Application of section to an issuer (or an affiliate 
of such issuer) subject to Section 15(d) of the Act. 


(1) It shall be unlawful as a fraudulent, deceptive or 
manipulative act or practice for an issuer which is 
required to file periodic reports pursuant to Section 
15(d) of the Act, or an affiliate of such issuer, to 
engage, directly or indirectly, in a Rule 13e-3 transac- 
tion unless such issuer or affiliate complies with the 
requirements of paragraphs (d), (e) and (f) of this 
section. 


(2) An issuer or affiliate which is subject to paragraph 
(c)(1) of this section and which is soliciting proxies or 
distributing information statements in connection 
with a transaction described in paragraph (a)(4)(i)(A) 
of this section may elect to use the timing procedures 
for conducting a solicitation subject to Regulation 
14A[88 240.14a-1 to 240.14a-103] or a distribution 
subject to Regulation 14C [8§ 240.14c-1 to 14c-101] in 
complying with paragraphs (d), (e) and (f) of this 
section, provided that if an election is made, such 
solicitation or distribution is conducted in accordance 
with the requirements of the respective regulations, 
including the filing of preliminary copies of soliciting 
materials or an information statement at the time 
specified in Regulation 14A or 14C, respectively. 


(d) Material required to be filed. 


The issuer or affiliate engaging in Rule 13e-3 
transaction shall, in accordance with the General 
Instructions to the Rule 13e-3 Transaction Statement 
on Schedule 13E-3 [8240.13e-100]: 


(1) File with the Commission eight copies of such 
schedule, including all exhibits thereto; 


(2) Report any material change in the information 
set forth in such schedule by promptly filing with the 
Commission eight copies of an amendment on such 
schedule; and 


(3) Report the results of the Rule 13e-3 transaction 
by filing with the Commission promptly but no later 
than ten days (ten business days if Rule 13e-4 
[8240.13e-4] is applicable) after the termination of 
such transaction eight copies of a final amendment to 
such schedule. 


(e) Disclosure of certain information. 


(1) The issuer or affiliate engaging in the Rule 13e-3 


transaction, in addition to any other information 
required to be disclosed pursuant to any other 
applicable rule or regulation under the federal 
securities laws, shall disclose to security holders of 
the class of equity securities which is the subject of 
the transaction, in the manner prescribed by 
paragraph (f) of this section, the information required 
by Items 1, 2, 3, 4,5, 6, 10, 11, 12, 13, 14, 15 and 16 
of Schedule 13e-3 [8240.13e-100], or a fair and 
adequate summary thereof, and Items 7, 8 and 9 and 
include in the document which contains such 
information the exhibit required by Item 17(e) of such 
Schedule. If the Rule 13e-3 transaction involves (i) a 
transaction subject to Regulation 14A [88240.14a-1 to 
240.14a-103] or 14C [88240.14c-1 to 240.14c-101] of 
the Act, (ii) the registration of securities pursuant to 
the Securities Act of 1933 and the General Rules and 
Regulations promulgated thereunder, or (iii) a tender 
offer subject to Regulation 14D [§§240.14d-1 to 
240.14d-101] or Rule 13e-4 [8240.13e-4], such 
information shall be included in the proxy statement, 
the information statement, the registration statement 
or the tender offer for or request or invitation for 
tenders of securities published, sent or given to 
security holders, respectively. 


(2) If any material change occurs in the information 
previously disclosed to security holders of the class of 
equity securities which is the subject of the 
transaction, the issuer or affiliate shall promptly 
disclose such change to such security holders in the 
manner prescribed by paragraph (f) (iii) of this 
section. 


(3) Any document transmitted to such security 
holders which contains the information required by 
paragraph (e)(1) of this section shall: 


(i) set forth prominently the information required by 
Items 7, 8 and 9 of the Rule 13e-3 Transaction 
Statement on Schedule 13E-3 [8240.13e-100] in a 
Special Factors section to be included in the forepart 
of such document; and 


(ii) set forth on the outside front cover page, in 
capital letters printed in bold face roman type at least 
as large as ten point modern type and at least two 
points leaded, the statement in paragraph (e)(3)(ii)(A) 
of this section, if the Rule 13e-3 transaction does not 
involve a prospectus, or the statement in paragraph 
(e)(3)(ii)(B) of this section, if the Rule 13e-3 
transaction involves a prospectus, and in the latter 
case such statement shall be used in lieu of that 
required by Rule 425 [§230.425]. 


(A) THIS TRANSACTION HAS NOT BEEN 
APPROVED OR DISAPPROVED BY THE SECURI- 
TIES AND EXCHANGE COMMISSION NOR HAS 
THE COMMISSION PASSED UPON THE FAIRNESS 
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OR MERITS OF SUCH TRANSACTION NOR UPON 
THE ACCURACY OR ADEQUACY OF THE 
INFORMATION CONTAINED IN THIS DOCUMENT. 
ANY REPRESENTATION TO THE CONTRARY IS 
UNLAWFUL. 


(B) NEITHER THIS TRANSACTION NOR THESE 
SECURITIES HAVE BEEN APPROVED OR DISAP- 
PROVED BY THE SECURITIES AND EXCHANGE 
COMMISSION. THE COMMISSION HAS NOT 
PASSED UPON THE FAIRNESS OR MERITS OF 
THIS TRANSACTION NOR UPON THE ACCURACY 
OR ADEQUACY OF THE INFORMATION CON- 
TAINED IN THIS PROSPECTUS. ANY REPRESEN- 
TATION TO THE CONTRARY IS UNLAWFUL. 


Instructions. 1. Negative responses to any item of 
Schedule 13E-3 [8240.13e-100] need not be included 
in the information disseminated to security holders 
unless otherwise indicated. 


2. Although the financial information necessary to 
present a fair and adequate summary of Item 14 of 
Schedule 13E-3 [§240.13e-100] may vary depending 
on the facts and circumstances involved, the 
following historical and pro forma summary financial 
information normally will be sufficient for purposes of 
paragraph (e) of this section: 


(a) Summary financial information equivalent to 
that required by paragraph (e) of Guide 59 of the 
Guides for Preparation and filing of Registration 
Statements for (i) the two most recent fiscal years 
and (ii) the latest year-to-date interim period and 
corresponding interim period of the preceding year; 


(b) Ratio of earnings to fixed charges for the same 
periods required by 2(a) above; 


(c) Book value per share as of the most recent fiscal 
year end and as of the date of the latest interim 
balance sheet; and 


(d) If material, pro forma data for the summarized 
financial information described in 2(a), (b), and (c) 
above, disclosing the effect of the transaction, should 
be provided for the most recent fiscal year and latest 
year-to-date interim period. 


If the information required by Item 14 is summarized, 
appropriate instructions should be included stating 
how more complete financial information can be 
obtained. 


(f) Dissemination of disclosure. (1) \f the Rule 13e-3 
transaction involves a purchase as described in para- 
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graph (a)(4)(i)(A) of this section or a vote, consent, 
authorization, or distribution of information state- 
ments as described in paragraph (a)(4)(i)(C) of this 
section, the issuer or affiliate engaging in the Rule 
13e-3 transaction shall: 


(i) Provide the information required by paragraph (e) 
of this section: (A) in accordance with the provisions 
of any applicable federal or state law, but in no event 
later than 20 days prior to: any such purchase; any 
such vote, consent or authorization; or with respect 
to the distribution of information statements, the 
meeting date, or if corporate action is to be taken by 
means of the written authorization or consent of 
security holders, the earliest date on which corporate 
action may be taken, (B) to each person who is a 
record holder of a class of equity securities subject to 
the Rule 13e-3 transaction as of a date not more than 
20 days prior to the date of dissemination of such 
information. 


(ii) If the issuer or affiliate knows that securities of 
the class of securities subject to the Rule 13e-3 trans- 
action are held of record by a broker, dealer, bank or 
voting trustee or their nominees, such issuer or 
affiliate shall (unless Rule 14a-3(d) [§ 240.14a-3(d)] or 
14c-7 [8 240.14c-7] is applicable) furnish the number 
of copies of the information required by paragraph (e) 
of this section that are requested by such persons 
(pursuant to inquiries by or on behalf of the issuer or 
affiliate), instruct such persons to forward such 
information to the beneficial owners of such 
securities in a timely manner and undertake to pay 
the reasonable expenses incurred by such persons in 
forwarding such information; and 


(iii) Promptly disseminate disclosure of material 
changes to the information required by paragraph (d) 
of this section in a manner reasonably calculated to 
inform security holders. 


(2) If the Rule 13e-3 transaction is a tender offer or 
a request or invitation for tenders of equity securities 
which is subject to Regulation 14D[§§240.14d-1 to 
240.14d-101] or Rule 13e-4 [§240.13e-4], the tender 
offer containing the information required by 
paragraph (e) of this section, and any material 
change with respect thereto, shall be published, sent 
or given in accordance with Regulation 14D or Rule 
13e-4, respectively, to security holders of the class of 
securities being sought by the issuer or affiliate. 


(g) Exceptions. This section shall not apply to: 





(1) Any Rule 13e-3 transaction by or on behalf of a 
person which occurs within one year of the date of 
termination of a tender offer in which such person 
was the bidder and became an affiliate of the issuer 
as a result of such tender offer provided that the con- 
sideration offered to unaffiliated security holders in 
such Rule 13e-3 transaction is at least equal to the 
highest consideration offered during such tender 
offer and provided further that: 


(i) If such tender offer was made for any or all 
securities of a class of the issuer; 


(A) Such tender offer fully disclosed such person’s 
intention to engage in a Rule 13e-3 transaction, the 
form and effect of such transaction and, to the extent 
known, the proposed terms thereof; and 


(B) Such Rule 13e-3 transaction is substantially 
similar to that described in such tender offer; or 


(ii) If such tender offer was made for less than all 
the securities of a class of the issuer: 


(A) Such tender offer fully disclosed a plan of 
merger, a plan of liquidation or a similar binding 
agreement between such person and the issuer with 
respect to a Rule 13e-3 transaction; and 


(B) Such Rule 13e-3 transaction occurs pursuant to 
the plan of merger, plan of liquidation or similar 
binding agreement disclosed in the bidder’s tender 
offer. 


(2) Any Rule 13e-3 transaction in which the security 
holders are offered or receive only an equity security 
provided That: 


(i) such equity security has substantially the 
same rights as the equity security which is the subject 
of the Rule 13e-3 transaction including, but not 
limited to, voting, dividends, redemption and 
liquidation rights except that this requirement shall be 
deemed to be satisfied if unaffiliated security holders 
are offered common stock; 


(ii) such equity security is registered pursuant to 
section 12 of the Act or reports are required to be 
filed by the issuer thereof pursuant to section 15(d) of 
the Act;and 


(iii) if the security which is the subject of the Rule 
13e-3 transaction was either listed on a_ national 
securities exchange or authorized to be quoted in an 
interdealer quotation system of a registered national 
securities association, such equity security is either 
listed on a national securities exchange or authorized 
to be quoted in an inter-dealer quotation system of a 
registered national securities association. 


(3) Transactions by a holding company registered 
under the Public Utility Holding Company Act of 1935 
in compliance with the provisions of that Act; 


(4) Redemptions, calls or similar purchases of an 
equity security by an_ issuer pursuant to specific 
provisions set forth in the instrument(s) creating or 
governing that class of equity securities; or 


(5) Any solicitation by an issuer with respect to a 
plan of reorganization under Chapter X of the Bank- 
ruptcy Act, as amended, if made after the entry of an 
order approving such plan pursuant to section 174 of 
that Act and after, or concurrently with, the 
transmittal of information concerning such plan as 
required by section 175 of the Act. 


§240.13e-100 Schedule 13E-3 [8240.13e-3], Rule 
13e-3 Transaction Statement Pursuant to Section 
13(e) of the Securities Exchange Act of 1934 and 
Rule 13e-3 [8240.13e-3] thereunder. 


SECURITIES AND EXCHANGE COMMISSION 
Washington, D.C. 20549 


Rule 13e-3 Transaction Statement 


(Pursuant to Section 13(e) of the Securities 
Exchange Act of 1934) 


[Amendment No. 








(Name of the Issuer) 





(Name of Person(s) Filing Statement) 





(Title of Class of Securities) 





(CUSIP Number of Class of Securities) 





(Name, Address and Telephone Number of Person 
Authorized to Receive Notices and Communications 
on Behalf of Person(s) Filing Statement) 


This statement is filed in connection with (check the 
appropriate box): 
a. 0 The fililng of solicitation materials or an infor- 


mation statement subject to Regulation 14A [17 CFR 
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240.14a-1 to 240.14a-103], Regulation 14C [17 CFR 
240.14c-1 to 240.14c-101] or Rule 13e-3(c) [8240. 
13e-3(c)] under the Securities Exchange Act of 1934. 


b. CL) The filing of a registration statement under the 
Securities Act of 1933. 


c. LI) A tender offer. 
d. LJ None of the above. 


Check the following box if the soliciting materials or 
information statement referred to in checking box (a) 
are preliminary copies: 


Instruction: Eight copies of this statement, including 
all exhibits, should be filed with the Commission. 


GENERAL INSTRUCTIONS 


A. Depending on the type of Rule 13e-3 trans- 
action, this statement shall be filed with the 
Commission: 


1. Concurrently with the filing of ‘Preliminary 
Copies” of soliciting materials or an information 
statement pursuant to Regulations 14A or 14C under 
the Act; 


2. Concurrently with the filing of a registration 
statement under the Securities Act of 1933; 


3. Assoon as practicable on the date a tender offer 
is first published, sent or given to security holders; or 


4. At least 30 days prior to any purchase of any 
securities of the class of securities subject to the Rule 
13e-3 transaction, if the transaction does not involve 
a solicitation, an information statement, the 
registration of securities or a tender offer, as 
described in 1, 2 or 3 of this Instruction. 


5. If the Rule 13e-3 transaction involves a series of 
transactions, the issuer or affiliate shall file this 
statement at the time indicated in 1-4 of this general 
instruction for the first transaction of such series and 
shall promptly amend this schedule with respect to 
each subsequent transaction in such series. 


B. The item numbers and captions of the items 
shall be included but the text of the items is to be 
omitted. The answers to the items shall be so pre- 
pared as to indicate clearly the coverage of the items 
without referring to the text of the items. Answer 
every item. If an item is inapplicable or the answer is 
in the negative, so state. 
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C. If the statement is filed by a general or limited 
partnership, syndicate or other group the information 
called for by Items 2, 3, 5, 6, 10, and 11 shall be given 
with respect to: (i) each partner of such general part- 
nership; (ii) each partner who is denominated as a 
general partner or who functions as a general partner 
of such limited partnership; (iii) each member of such 
syndicate or group; and (iv) each person controlling 
such partner or member. If the statement is filed by a 
corporation or if a person referred to in (i), (ii), (iii) or 
(iv) of this Instruction is a corporation, the 
information called for by the above mentioned items 
shall be given with respect to: (a) each executive 
officer and director of such corporation; (b) each 
person controlling such corporation; and (c) each 
executive officer and director of any corporation 
ultimately in control of such corporation. 


D. Information contained in exhibits to the 
statement or in a filing by the issuer, other than 
filings the incorporation of which is governed by 
Instruction F, may be incorporated by reference in 
answer or partial answer to any item or sub-item of 
the statement, unless it would render such answer 
incomplete, unclear or confusing. Matter incor- 
porated by reference pursuant to this Instruction shall 
be clearly indentified in the reference by page, para- 
graph, caption or otherwise. An express statement 
that the specified matter is incorporated by 
reference pursuant to this Instruction shall be made 
at the particular place in the statement where the 
information is required. A copy of any information or 
a copy of the pertinent pages of a document 
containing such information which is incorporated by 
reference shall be submitted with this statement as an 
exhibit and shall be deemed to be filed with the 
Commission for all purposes of the Act. 


E. The information required by the items of this 
statement is intended to be in addition to any dis- 
closure requirements of any other form or schedule 
which may be filed with the Commission in 
connection with the Rule 13e-3 transaction. To the 
extent that the disclosure requirements of this state- 
ment are inconsistent with the disclosure require- 
ments of any such forms or schedules, the require- 
ments of this statement are controlling. 


F. If the Rule 13e-3 transaction involves a trans- 
action subject to Regulation 14A [8§240.14a-1 to 
240.14a-103] or 14C [8§8240.14c-1 to 240.14c-101] of 
the Act, the registration of securities pursuant to the 
Securities Act of 1933 and the General Rules and 
Regulations promulgated thereunder, or a tender 
offer subject to Regulation 14D [88240.14d-1 to 
240.14d-101] or Rule 13e-4 [8240.13e-4], the infor- 
mation contained in the proxy or information 
statement, the registration statement, the Schedule 





14D-1 [8240.14d-100], or the Schedule 13E-4, respec- 
tively, which is filed with the Commission shall be in- 
corporated by reference in answer to the items of this 
statement or amendments thereto; this statement 
shall include an express statement to that effect and 
a cross reference sheet showing the location in the 
proxy or information statement, the registration 
statement, the schedule 14D-1 or the Schedule 13E-4 
of the information required to be included in response 
to the items of this statement. If any such item is 
inapplicable or the answer thereto is in the negative 
and is omitted form the proxy or the information 
statement, the registration statement, the Schedule 
14D-1, or the Schedule 13E-4, a statement to that 
effect shall be made in the cross reference sheet. 


G. If the Rule 13e-3 transaction involves a proxy or 
an information statement subject to Regulation 14A 
[88240.14a-1 to 240.14a-103] or Regulation 14C 
[88240.14c-1 to 14c-101] and if preliminary copies of 
such materials have been incorporated by reference 
into this statement pursuant to Instruction F of this 
statement, this Schedule 13E-3 shall be deemed to 
constitute ‘‘Preliminary Copies’’ within the meaning 
of Rule 14a-6(e) [8240.14a-6] and Rule 14c-5 
[§240.14c-5] and shall not be available for public 
inspection before an amendment to this statement 
containing definitive material has been filed with the 
Commission. 


H. Amendments disclosing a material change in the 
information set forth in this statement may omit any 
information previously disclosed in this statement. 


Item 1. Issuer and Class of Security Subject to the 
Transaction. 


(a) State the name of the issuer of the class 
of equity security which is the subject of the 
Rule 13e-3 transaction and the address of its 
principal executive offices. 


(b) State the exact title, the amount of 
securities outstanding of the class of security 
which is the subject of the Rule 13e-3 trans- 
action as of the most recent practicable date 
and the approximate number of holders of 
record of such class as of the most recent 
practicable date. 


(c) Identify the principal market in which 
such securities are being traded and, if the 
principal market is an exchange, state the 
high and low sales prices for such securities 
as reported in the consolidated transaction 
reporting system or, if not so reported, on 
such principal exchange for each quarterly 


period during the past two years. If the prin- 
cipal market is not an exchange, state the 
range of high and low bid quotations for 
each quarterly period during the past two 
years, the source of such quotations and, if 
there is currently no established trading 
market for such securities (excluding limited 
or sporadic quotations); furnish a statement 
to that effect. 


(d) State the frequency and amount of any 
dividends paid during the past two years with 
respect to such class of securities and briefly 
describe any restriction on the issuer’s 
present or future ability to pay such 
dividends. 


Instruction: If the person filing this state- 
ment is an affiliate of the issuer, the 
information required by Item 1(d) should be 
furnished to the extent known by such affiliate 
after making reasonable inquiry. 


(e) If the issuer and/or affiliate filing this 
statement has made an underwritten public 
offering of such securities for cash during the 
past three years which was registered under 
the Securities Act of 1933 or exempt from 
registration thereunder pursuant to Regula- 
tion A, state the date of such offering, the 
amount of securities offered, the offering price 
per share (which should be appropriately 
adjusted for stock splits, stock dividends, 
etc.) and the aggregate proceeds received by 
such issuer and/or such affiliate. 


(f) With respect to any purchases of such 
securities made by the issuer or affiliate since 
the commencement of the issuer’s second 
full fiscal year preceding the date of this 
schedule, state the amount of such securities 
purchased, the range of prices paid for such 
securities and the average purchase price for 
each quarterly period of the issuer during 
such period. 


Instruction: The information required by 
Item 1(f) need not be given with respect to 
purchases of such securities by a person 
prior to the time such person became an 
affiliate. 


2. Identity and Background. 


If the person filing this statement is the issuer 
of the class of equity securities which is the 
subject of the Rule 13e-3 transaction, make a 
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statement to that effect. If this statement is 
being filed by an affiliate of the issuer which 
is other than a natural person or if any person 
enumerated in Instruction C to this statement 
is a corporation, general partnership, limited 
partnership, syndicate or other group of 
persons, state its name, the state or other 
place of its organizaiton, its principal 
business, the address of its principal 
executive offices and provide the information 
required by (e) and (f) of this Item. If this 
statement is being filed by an affiliate of the 
issuer who is a natural person or if any 
person enumerated in Instruction C of this 
statement is a natural person, provide the 
information required by (a) through (g) of 
this Item with respect to such person(s). 


(a) Name; 
(b) Residence or business address; 


(c) Present principal occupation or employ- 
ment and the name, principal business and 
address of any corporation or other organ- 
ization in which such employment or 
occupation is conducted; 


(d) Material occupations, positions, offices 
or employments during the last 5 years, 
giving the starting and ending dates of each 
and the name, principal business and address 
of any business corporation or other organ- 
ization in which such occupation, position, 
office or employment was carried on; 


(e) Whether or not, during the last 5 years, 
such person has been convicted in a criminal 
proceeding (excluding traffic violations or 
similar misdeameanors) and, if so give the 
dates, nature of conviction, name and 
location of court, and penalty imposed or 
other disposition of the case; 


(f) Whether or not, during the last 5 years, 
such person was a party to a civil proceeding 
of a judicial or administrative body of 
competent jurisdiction and as a result of such 
proceeding was or is subject to a judgment, 
decree or final order enjoining further 
violations of, or prohibiting activities subject 
to, federal or state securities laws or finding 
any violation of such laws; and, if so, identify 
and describe such proceeding and summarize 
the terms of such judgment, decree or final 
order; 


Instruction: While negative answers to Items 
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2(e) and 2(f) are required in this schedule, 
they need not be furnished to security 
holders. 


(g) Citizenship(s). 


Item 3. Past Contacts, Transactions or Negotiations. 


(a) If this schedule is filed by an affiliate of 
the issuer of the class of securities which is 
the subject of the Rule 13e-3 transaction: 


(1) Briefly state the nature and approximate 
amount (in dollars) of any transaction, other 
than those described in Item 3(b) of this 
schedule, which has occurred since the 
commencement of the issuer’s second full 
fiscal year preceding the date of this 
schedule between such affiliate (including 
subsidiaries of the affiliate and those persons 
enumerated in Instruction C of this schedule) 
and the issuer: Provided, however, That no 
disclosure need be made with respect to any 
transaction if the aggregate amount involved 
in such transaction was less than one percent 
of the issuer’s consolidated revenues (which 
may be based upon information contained in 
the most recently available filing with the 
Commission by the issuer unless such 
affiliate has reason to believe otherwise) (i) 
for the fiscal year in which such transaction 
occurred or (ii) for the portion of the current 
fiscal year which has occurred, if the trans- 
action occurred in such year; and 


(2) Describe any contacts, negotiations or 
transactions which have been entered into or 
which have occurred since the commence- 
ment of the issuer’s second full fiscal year 
preceding the date of this schedule between 
such affiliate (including subsidiaries of the 
affiliate and those persons enumerated in 
Instrction C of this schedule) and the issuer 
concerning: a merger, consolidation or 
acquisition; a tender offer for or other ac- 
quisition of securities of any class of the 
issuer; an election of directors of the issuer; 
or a sale or other transfer of a material 
amount of assets of the issuer or any of its 
subsidiaries. 


(b) Describe any contacts or negotiations 
concerning the matters referred to in Item 
3(a)(2) which have been entered into or 
which have occurred since the commence- 
ment of the issuer’s second full fiscal year 
preceding the date of this schedule (i) 





between any affiliates of the issuer of the 
class of securities which is the subject of the 
Rule 13e-3 transaction; or (ii) between such 
issuer or any of its affiliates and any person 
who is not affiliated with the issuer and who 
would have a direct interest in such matters. 
Identify the person who initiated such 
contacts or negotiations. 


Item 4. Terms of the Transaction. 


(a) State the material terms of the Rule 
13e-3 transaction. 


(b) Describe any term or arrangement con- 
cerning the Rule 13e-3 Transaction relating to 
any security holder of the issuer which is not 
identical to that relating to other security 
holders of the same class of securities of the 
issuer. 


Item 5. Plans or Proposals of the Issuer or Affiliate. 


Describe any plan or proposal of the issuer or 
affiliate regarding activities or transactions 
which are to occur after the Rule 13e-3 trans- 
action which relate to or would result in: 


(a) An extraordinary corporate transaction, 
such as a merger, reorganization or liquida- 
tion, involving the issuer or any of its sub- 
sidiaries; 


(b) A sale or transfer of a material amount 
of assets of the issuer or any of its sub- 
sidiaries; 


(c) Any change in the present board of 
directors or management of the issuer 
including, but not limited to, any plan or 
proposal to change the number or term of 
directors, to fill any existing vacancy on the 
board or to change any material term of the 
employment contract of any executive 
officer; 


(d) Any material change in the present 
dividend rate or policy or indebtedness or 
capitalization of the issuer; 


(e) Any other material change in the 
issuer’s corporate structure or business; 


(f) A class of equity securities of the issuer 
becoming eligible for termination of registra- 
tion pursuant to Section 12(g)(4) of the Act; 
or 


(g) The suspension of the issuer's obliga- 
tion to file reports pursuant to Section 15(d) 
of the Act. 


Item 6. Source and Amounts of Funds or Other Con- 
sideration. 


(a) State the source and total amount of 
funds or other consideration to be used in 
the Rule 13e-3 transaction. 


(b) Furnish a reasonably itemized statement 
of all expenses incurred or estimated to be 
incurred in connection with the Rule 13e-3 
transaction including, but not limited to, 
filing fees, legal, accounting and appraisal 
fees, solicitation expenses and printing costs 
and state whether or not the issuer has paid 
or will be responsible for paying any or all of 
such expenses. 


(c) If all or any part of such funds or other 
consideration is, or is expected to be, directly 
or indirectly borrowed for the purpose of the 
Rule 13e-3 transaction, 


(1) Provide a summary of each such loan 
agreement containing the identity of the 
parties, the term, the collateral, the stated 
and effective interest rates, and other 
material terms or conditions; and 


(2) Briefly describe any plans or arrange- 
ments to finance or repay such borrowings, 
or, if no such plans or arrangements have 
been made, make a statement to that effect. 


(d) If the source of all or any part of the 
funds to be used in the Rule 13e-3 trans- 
action is a loan made in the ordinary course 
of business by a bank as defined by Section 
3(a)(6) of the Act and Section 13(d) or 14(d) 
is applicable to such transaction, the name of 
such bank shall not be made available to the 
public if the person filing the statement so re- 
quests in writing and files such request, 
naming such bank, with the Secretary of the 
Commission. 


Item 7. Purpose(s), Alternatives, Reasons and 
Effects. 


(a) State the purpose(s) for the Rule 13e-3 
transaction. 


(b) If the issuer or affiliate considered 
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alternative means to accomplish such pur- 
pose(s), briefly describe such alternative(s) 
and state the reason(s) for their rejection. 


(c) State the reasons for the structure of 
the Rule 13e-3 transaction and for under- 
taking such transaction at this time. 


(d) Describe the effects of the Rule 13e-3 
transaction on the issuer, its affiliates and 
unaffiliated security holders, including the 
federal tax consequences. 


Instructions: (1) Conclusory statements will 
not be considered sufficient disclosure in 
response to Item 7. 


(2) The description required by Item 7(d) 
should include a reasonably detailed 
discussion of the benefits and detriments of 
the Rule 13e-3 transaction to the issuer, its 
affiliates and unaffiliated security holders. 
The benefits and detriments of the Rule 
13e-3 transaction should be quantified to the 
extent practicable. 


(3) If this statement is filed by an affiliate of 
the issuer, the description required by Item 
7(d) should include but not be limited to, the 
effect of the Rule 13e-3 transaction on the 
affiliate’s interest in the net book value and 
net earnings of the issuer in terms of both 
dollar amounts and percentages. 


Item 8. Fairness of the Transaction. 


(a) State whether the issuer or affiliate filing 
this schedule reasonably believes that the 
Rule 13e-3 transaction is fair or unfair to 
unaffiliated security holders. If any director 
dissented to or obstained from voting on the 
Rule 13e-3 transaction, identify each such 
director, and indicate, if known, after 
making reasonable inquiry, the reasons for 
each dissent or abstention. 


Instruction. A statement that the issuer or 
affiliate has no reasonable belief as to the 
fairness of the Rule 13e-3 transaction to 
unaffiliated security holders will not be con- 
sidered sufficient disclosure in response to 
Item 8(a). 


(b) Discuss in reasonable detail the material 
factors upon which the belief stated in Item 
8(a) is based and, to the extent practicable, 
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the weight assigned to each such factor. 
Such discussion should include an analysis of 
the extent, if any, to which such belief is 
based on the factors set forth in instruction 
(1) to paragraph (b) of this Item, paragraphs 
(c), (d), and (e) of this Item, and Item 9. 


Instructions. (1) The factors which are 
important in determining the fairness of a 
transaction to unaffiliated security holders 
and the weight, if any, which should be 
given to them in a particular context will 
vary. Normally such factors will include, 
among others, those referred to in para- 
graphs (c), (d) and (e) of this Item and 
whether the consideration offered to unaffil- 
iated security holders constitutes fair value in 
relation to: 


(i) Current market prices 
(ii) historical market prices 
(iii) net book value 

(iv) going concern value 
(v) liquidation value 


(vi) the purchase price paid in previous pur- 
chases disclosed in Item 1(f) of Schedule 
13e-3 


(vii) any report, opinion, or appraisal de- 
scribed in Item 9 and 


(viii) firm offers of which the issuer or 
affiliate is aware made by any unaffiliated 
person, other than the person filing this 
statement, during the preceding eighteen 
months for (A) the merger or consolidation 
of the issuer into or with such person or of 
such person into or with the issuer, (B) the 
sale or other transfer of all or any substan- 
tial part of the assets of the issuer or 
(C) securities of the issuer which would 
enable the holder thereof to exercise control 
of the issuer. 


(2) Conclusory statements, such as ‘The 
Rule 13e-3 transaction is fair to unaffiliated 
security holders in relation to net book value, 
going concern value and future prospects of 
the issuer’ will not be considered sufficient 
disclosure in response to Item 8(b). 


(c) State whether the transaction is 
structured so that approval of at least a 





majority of unaffiliated security holders is 
required. 


(d) State whether a majority of directors 
who are not employees of the issuer has 
retained an unaffiliated representative to act 
solely on behalf of unaffiliated security 
holders for the purposes of negotiating the 
terms of the Rule 13e-3 transaction and/or 
preparing a report concerning the fairness of 
such transaction. 


(e) state whether the Rule 13e-3 transaction 
was approved by a majority of the directors 
of the issuer who are not employees of the 
issuer. 


(f) If any offer of the type described in in- 
struction (vii) to Item 8(b) has been received, 
describe such offer and state the reason(s) 
for its rejection. 


Item 9. Reports, Opinions, Appraisals and Certain 
Negotiations. 


(a) State whether or not the issuer or 
affiliate has received any report, opinion 
(other than an opinion of counsel) or 
appraisal from an outside party which is 
materially related to the Rule 13e-3 trans- 
action including, but not limited to, any such 
report, opinion or appraisal relating to the 
consideration or the fairness of the consider- 
ation to be offered to security holders of the 
class of securities which is the subject of the 
Rule 13e-3 transaction or the fairness of such 
transaction to the issuer or affiliate or to 
security holders who are not affiliates. 


(b) With respect to any report, opinion or 
appraisal described in Item 9(a) or with 
respect to any negotiation or report 
described in Item 8(d) concerning the terms 
of the Rule 13e-3 transaction: 


(1) Identify such outside party and/or un- 
affiliated representative; 


(2) Briefly describe the qualifications of 
such outside party and/or unaffiliated repre- 
sentative; 


(3) Describe the method of selection of 
such outside party and/or unaffiliated repre- 
sentative; 


(4) Describe any material relationship 
between (i) the outside party, its affiliates, 


and/or unaffiliated representative, and (ii) the 
issuer or its affiliates, which existed during 
the past two years or is mutually understood 
to be contemplated and any compensation 
received or to be received as a result of such 
relationship; 


(5) If such report, opinion or appraisal 
relates to the fairness of the consideration, 
state whether the issuer or affiliate 
determined the amount of-consideration to 
be paid or whether the outside party re- 
commended the amount of consideration to 
be paid. 


(6) Furnish a summary concerning such 
negotiation report, opinion or appraisal which 
shall include, but not be limited to, the 
procedures followed; the findings and 
recommendations; the bases for and 
methods of arriving at such findings and 
recommendations; instructions received from 
the issuer or affiliate; and any limitation 
imposed by the issuer or affiliate; and any 
limitation imposed by the issuer or affiliate on 
the scope of the investigation. 


Instruction: The information called for by 
subitem 9(b)(1),(2) and (3) should be given 
with respect to the firm which provides the 
report, opinion or appraisal rather than the 
employees of such firm who prepared it. 


(c) Furnish a statement to the effect that 
such report, opinion or appraisal shall be 
made available for inspection and copying at 
the principal executive offices of the issuer or 
affiliate during its regular business hours by 
any interested equity security holder of the 
issuer or his representative who has been so 
designated in writing. This statement may 
also provide that a copy of such report, 
opinion or appraisal will be transmitted by the 
issuer or affiliate to any interested equity sec- 
urity holder of the issuer or his representative 
who has been so designated in writing upon 
written request and at the expense of the 
requesting security holder. 


Item 10. Interest in Securities of the Issuer. 


(a) With respect to the class of equity 
security to which the Rule 13e-3 transaction 
relates, state the aggregate amount and per- 
centage of securities beneficially owned 
(identifying those securities for which there is 
a right to acquire) as of the most recent prac- 
ticable date by the person filing this 
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statement (unless such person is the issuer), 
by any pension, profit sharing or similar plan 
of the issuer or affiliate, by each person 
enumerated in Instruction C of this Schedule 
or by any associate or majority owned sub- 
sidiary of the issuer or affiliate giving the 
name and address of any such associate or 
subsidiary. 


Instructions: 1. For the purpose of this Item, 
beneficial ownership shall be determined in 
accordance with Rule 13d-3 [17 CFR 
240.13d-3] under the Exchange Act. 


2. The information required by this paragraph 
should be given with respect to officers, 
directors and associates of the issuer to the 
extent known after making reasonable 
inquiry. 


(b) Describe any transaction in the class of 
equity securities of the issuer which is the 
subject of a Rule 13e-3 transaciton that was 
effected during the past 60 days by the issuer 
of such class or by the persons named in 
response to paragraph (a) of this Item. 


Instructions: 1. The description of a trans- 
action required by Item 10(b) shall include, 
but not necessarily be limited to: (i) the 
identity of the person covered by Item 10(b) 
who effected the transaction; (ii) the date of 
the transaction; (iii) the amount of securities 
involved; (iv) the price per security; and (v) 
where and how the transaction was effected. 


2. If the information required by Item 10(b) is 
available to the person filing this statement at 
the time this statement is initially filed with 
the Commission, the information shall be 
included in the initial filing. However, if the 
information is not available to such person at 
the time of such initial filing, it shall be filed 
with the Commission promptly but in no 
event later than seven days (or 2 business 
days with respect to a tender subject to 
Regulation 14D [88240.14d-1 to 240.14d-101] 
or 10 business days with respect to a tender 
offer subject to Rule 13e-4 [§240.13e-4]) after 
the date of such filing and, if material, 
disclosed to security holders of the issuer 
pursuant to Rule 13e-3(e) [§240.13e-3(e)], 
and disseminated to them in a manner 
reasonably calculated to inform security 
holders. 
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Item 11. Contracts, Arrangements or Understandings 
with Respect to the Issuer’s Securities. 


Describe any contract, arrangement, understanding 
or relationship (whether or not legally enforceable) in 
connection with the Rule 13e-3 transaction between 
the person filing this statement (including any person 
enumerated in Instruction C of this schedule) and any 
person with respect to any securities of the issuer 
(including, but not limited to, any contract, arrange- 
ment, understanding or relationship concerning the 
transfer or the voting of any of such securities, joint 
ventures, loan or option arrangements, ‘puts or calls, 
guaranties of loans, guaranties against loss or the 
giving or witholding of proxies, consents or author- 
izaitions), naming the persons with whom such 
contracts, arrangements, understandings or relation- 
ships have been entered into and giving the material 
provisions thereof. Include such information for any 
of such securities that are pledged or otherwise 
subject to a contingency, the occurrence of which 
would give another person the power to direct the 
voting or disposition of such securities, except that 
disclosure of standard default and similar provisions 
contained in loan agreements need not be included. 


Item 12. Present Intention and Recommendation of 
Certain Persons with Regard to the Transaction. 


(a) To the extent known by the person filing this 
statement after making reasonable inquiry, furnish a 
statement of present intention with regard to the Rule 
13e-3 transaction indicating whether or not any 
executive officer, director or affiliate of the issuer or 
any person enumerated in Instruction C of this 
statement will tender or sell securities of the issuer 
owned or held by such person and/or how such 
securities, and securities with respect to which such 
person holds proxies, will be voted and the reasons 
therefor. 


Instruction: \f the information required by Item 12(a) 
is available to the person filing this statement at 
the time this statement is initially filed with the 
Commission, the information shall be included in 
the initial filing. However, if the information is not 
available to such person at the time of such initial 
filing, it shall be filed with the Commission promptly 
but in no event later than seven days (or two 
business days with respect to a tender offer subject 
to Regulation 14D [8240.14d-1 to 240.14d-101] or ten 
business days with respect to a tender offer subject 
to Rule 13e-4 [88 240.13e-4]) after the date of such 
filing and, if material, disclosed to security holders of 
the issuer pursuant to Rule 13e-3(e) [§240.13e-3(e)], 





and disseminated to them in a manner reasonably 
calculated to inform security holders. 


(b) To the extent known by the person filing this 
statement after making reasonable inquiry, state 
whether any person named in paragraph (a) of this 
item has made a recommendation in support of or 
opposed to the Rule 13e-3 transaction and the 
reasons for such recommendation. If no recommen- 
dation has been made by such persons, furnish a 
statement to that effect. 


Item 13. Other Provisions of the Transaction. 


(a) State whether or not appraisal rights are 
provided under applicable state law or under the 
issuer's articles of incorporation or will be voluntarily 
accorded by the issuer or affiliate to security holders 
in connection with the Rule 13e-3 transaction and, if 
so, summarize such appraisal rights. If appraisal 
rights will not be available under the applicable state 
law, to security holders who object to the 
transaction, briefly outline the rights which may be 
available to such security holders under such law. 


(b) If any provision has been made by the issuer or 
affiliate in connection with the Rule 13e-3 transaction 
to allow unaffiliated security holders to obtain access 
to the corporate files of the issuer or affiliate or to 
obtain counsel or appraisal services at the expense of 
the issuer or affiliate, describe such provision. 


(c) If the Rule 13e-3 transaction involves the 
exchange of debt securities of the issuer or affiliate 
for the equity securities held by security holders of 
the issuer who are not affiliates, describe whether or 
not the issuer or affiliate will take steps to provide or 
assure that such securities are or will be eligible for 
trading on any national securities exchange or an 
automated inter-dealer quotation system. 


Item 14. Financial Information. 


(a) 


Furnish the following financial data concerning 
the issuer: 


(1) Audited financial statements for the two fiscal 
years required to be filed with the issuer’s most 
recent annual report under sections 13 and 15(d) of 
the Act; 


(2) Unaudited balance sheets and comparative 
year-to-date income statements and statements of 
changes in financial position and related earnings per 
share amounts required to be included in the issuer's 
most recent quarterly report filed pursuant to the Act; 


(3) Ratio of earnings to fixed charges for the two 
most recent fiscal years and the interim periods 
provided under Item 14(a)(2); and 


(4) Book value per share as of the most recent fiscal 
year end and as of the date of the latest interim 
balance sheet provided under Item 14(a)(2). 


(b) If material, provide pro forma data disclosing the 
effect of the Rule 13e-3 transaction on: 


(1) The issuer's balance sheet as of the most recent 
fiscal year end and the latest interim balance sheet 
provided under Item 14(a)(2); 


(2) The issuer's statement of income, earnings per 
share amounts, and ratio of earnings to fixed charges 
for the most recent fiscal year and the latest interim 
period provided under Item 14(a)(2); and 


(3) The issuer’s book value per share as of the most 
recent fiscal year end and as of the latest interim 
balance sheet date provided under Item 14(a)(2). 


Item 15. Persons and Assets Employed, Retained or 
Utilized. 


(a) Identify and describe the purpose for which any 
officer, employee, class of employees or corporate 
asset of the issuer (excluding corporate assets which 
are proposed to be used as consideration for 
purchases of securities which are disclosed in Item 6 
of this schedule) has been or is proposed to be 
employed, availed of or utilized by the issuer or 
affiliate in connection with the Rule 13e-3 
transaction. 


(b) Identify all persons and classes of persons 
(excluding officers, employees and class of 
employees who have been identified in Item 15(a) of 
this Schedule) employed, retained or to be 
compensated by the person filing this statement, or 
by any person on behalf of the person filing this 
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statement, to make solicitations or recommendations 
in connection with the Rule 13e-3 transaction and 
provide a summary of the material terms of such 
employment, retainer or arrangement for compensa- 
tion. 


Item 16. Additional Information. 


Furnish such additional material information, if any, 
as may be necessary to make the required statements 
in the light of the circumstances under which they are 
made, not materially misleading. 


Item 17. Material to be Filed as Exhibits. 


Furnish a copy of: 


(a) Any loan agreement referred to in Item 6 of this 
Schedule; 


Instruction: The identity of any bank which is a 
party to a loan agreement need not be disclosed if the 
person filing the statement has requested that the 
identity of such bank not be made available to the 
public pursuant to Item 6 of this schedule. 


(b) Any report, opinion or appraisal referred to in 
Items 8(d) or 9 of this schedule; 


(c) any document setting forth the terms of any 
contract, arrangements or understandings or 
relationships referred to in Item 11 of this schedule; 
and 


(d) 


Any disclosure materials furnished to security 
holders in connection with the transaction pursuant 


to Rule 13e-3(d) [§240.13e-3(d)]. 


(e) A detailed statement describing the appraisal 
rights and the procedures for exercising such 
appraisal rights which are referred to in Item 13(a) of 
this schedule. 


(f) If any oral solicitation of or recommendations to 
security holders referred to in Item 15(b) are to be 
made by or on behalf of the person filing this 
statement, any written instruction, form or other 
material which is furnished to the persons making the 
actual oral solicitation or recommendation for their 
use, directly or indirectly, in connection with the Rule 
13e-3 transaction. 
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SIGNATURE 


After due inquiry and to the best of my knowledge 
and belief, | certify that the information set forth in 
this statement is true, complete and correct. 








(Date) (Signature) 





(Name and Title) 


The original statement shall be signed by each person 
on whose behalf the statement is filed or his 
authorized representative. If the statement is signed 
on behalf of a person by his authorized representative 
(other than an executive officer or general partner of 
the person filing this statement), evidence of the 
representative’s authority to sign on behalf of such 
person shall be filed with the statement. The name 
and any title of each person who signs the statement 
shall be typed or printed beneath his signature. 


AUTHORITY 


The Commission hereby adopts Rule 13e-3 and 
Schedule 13E-3 pursuant to Sections 17(a) and 19 of 
the Securities Act and Sections 3(b), 10(b), 13(e), 
14(a), 14(c), 14(e) and 23(a) of the Exchange Act. 
The Commission finds that any changes in the 
adopted rule and schedule from that published in the 
1977 release have already been generally subject to 
comment and are either technical in nature or are less 
burdensome than the 1977 proposals so that further 
notice and rulemaking procedures pursuant to the 
Adminstrative Procedure Act (5 U.S.C 553) are not 
necessary. 


[Sec. 17(a), 19(a), 48 Stat. 84, 85; secs. 3(b) 10(b), 
13(e), 14(a), 14(d), 14(e), 23(a), 48 Stat. 882, 894, 
895, 891, 901; sec. 209, 48 Stat. 908; sec. 203(a), 49 
Stat. 704; sec. 8, 49 Stat. 1379; sec. 10, 68 Stat. 686; 
sec. 5, 78 Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 
455; secs. 1, 2, 3-5, 84 Stat. 1497; secs. 3, 18, 89 
Stat. 97, 155; 15 U.S.C. 77gla), 77s(a), 78c(b), 
78j(b), 78m(e), 78n(a), 78n(c), 78n(e), 78w(a).] 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES ACT OF 1933 
Release No. 6101/August 2, 1979 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10806/August 2, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16076/ August 2, 1979 


GOING PRIVATE TRANSACTIONS BY PUBLIC 
COMPANIES OR THEIR AFFILIATES 


Proposed Amendments to Rule and Schedule 


AGENCY: Securities and Exchange Commission. 


ACTION: 
schedule. 


Proposed amendments to rule and 


SUMMARY: The Commission proposes for com- 
ment amendments to new Rule 13e-3 and Schedule 
13e-3 relating to going private transactions by public 
companies or their affiliates. If adopted, these 
proposals would require an issuer or affiliate engaging 
in a going private transaction to disclose projections 
of revenues, income (loss), or earnings (loss) per 
share prepared by or on behalf of the issuer during 
the preceding eighteen months which have been 
furnished to lenders or to persons who have provided 
certain reports, opinions. or appraisals which are 
materially related to the transaction. The Commission 
believes that such information should be required to 
be disclosed because of its importance to an 
investor's assessment of a company’s future earning 
power, and because, in the particular circumstances 
of the requirement, the burdens are outweighed by 
the benefits. 


DATE: Comments must be received on or before 
September 24, 1979. 


ADDRESSES: Comments should be submitted in 
triplicate to George A. Fitzsimmons, Secretary, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Comment 
letters should refer to File No. S7-792. All comments 
received will be available for public inspection and 
copying in the Commission’s Public Reference Room, 
1100 L Street, N.W., Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: John 
Granda or John Huber (202-755-1750) Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today proposed for 
comment amendments to new Rule 13e-3 and 
Schedule 13E-3 under the Securities Exchange Act of 
1934 (the ‘Exchange Act’’) (15 U.S.C 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975) which 
would mandate disclosure of certain projections 
information in the context of going private 
transactions by public companies or their affiliates. In 
particular, the proposals would require an issuer or 
affiliate engaing in a Rule 13e-3 transaction to 
disclose a fair and adequate summary of a projection 
of revenues, income (loss), or earnings (loss) per 
share prepared by or on behalf of the issuer during 
the preceding eighteen months which has been 
furnished, directly or indirectly, to a person who has 
made a loan described in Item 6 of Schedule 13E-3 or 
a person who has furnished a report, opinion or 
appraisal described in Item 9 of such schedule. 
Certain information, in addition to a summary of the 
projection, would also have to be disclosed, 
including: (i) the identity of the person to whom the 
projection was furnished; (ii) a brief description of the 
reasons for furnishing the projections and the use 
which was to be made of it; and (3) any other 
material information which is necessary to make the 
projection not misleading. In addition, the projection 
would have to be filed as an exhibit to the Rule 13e-3 
Transaction Statement on Schedule 13E-3. 


The Commission is also concurrently adopting Rule 
13e-3 and Schedule 13E-3. That rule and schedule 
provide definitions, specific disclosure and dissemina- 
tion requirements, and particular antifraud provisions 
with respect to going private transactions. 


Rule 13e-3 and Schedule 13E-3 presently require 
disclosure of projections where it is necessary to 
make the required statements, in the light of the 
circumstances under which they are made, not 
materially misleading. Voluntary disclosure of 
projections is also encouraged by the Commission if 
made in accordance with Guides 62 and 5, 
‘Disclosure of Projections of Future Economic 
Performance” (the ‘‘Guides”) under the Securities 
Act of 1933 (15 U.S.C. 77a et seq. as amended by 
Pub. L. No. 94-29) (June 4, 1975)), and the Exchange 
Act, respectively. 


SEC DOCKET/1471 





The Commission believes that in the context of a 
going private transaction in which projections have 
been previously furnished to specified persons 
outside the company the balance between the 
benefits and burdens of mandatory public disclosure 
shifts in favor of disclosure of such projections. 
Projections are important to an investor's assessment 
of a company’s future earning power. This is 
particularly so in the context of a going private 
transaction because unaffiliated security holders must 
determine whether the consideration they are being 
offered in exchange for the reduction or elimination of 
their equity interest constitutes fair value. 


By tying disclosure of the projection to its prior 
dissemination to a person who has loaned funds for 
the purpose of the 13e-3 transaction or a person who 
has prepared a report, opinion or appraisal which is 
materially related to such transaction, the degree of 
reliability associated with such a projection can be 
expected to be higher than with a strictly internal 
projection. The risks run by these persons if the 
company’s performance varies materially from that 
stated in the projection suggests that they would not 
be willing to rely on the projection unless they 
believed it to have a substantial degree of reliability. 
This external check on the reliability of the 
projections should, therefore, serve as a_ useful 
standard for screening out those projections which 
are not suitable for consideration by security holders. 


Moreover, since the proposal only requires disclosure 
of projections which have been previously furnished to 
specified persons outside the company, the 
arguments against mandatory disclosure do not apply 
with equal force. Thus, the company would not have 
to incur any additional burden or expense in 
producing the projection because it is available by 
definition. The availability of the projection also 
demonstrates that the company is able to make such 
disclosure. 


Concern regarding exposure to liability for disclosure 
of projections under the proposals is also mitigated 
by the recent adoption of a safe harbor from the 
liability provisions of the Federal securities laws for 
projections or other items of forward looking 
information.' The safe harbor would be available for 
a statement containing or relating to such a 
projection unless it is shown that the statement was 





ISecurities Act Release No. 33-6084 (June 25, 1979) 
(44 FR 38810). 
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made or reaffirmed without a reasonable basis or was 
disclosed other than in good faith. 


Specific Inquiries 


In addition to the issues raised by the particular 
proposals being published for comment the Com- 
mission requests written comment on the following: 


(1) Whether Schedule 13E-3 should require 
disclosure of projections of revenues, income (loss), 
or earnings (loss) per share prepared by or on behalf 
of the issuer during the last five years which relate to 
the current or any succeeding fiscal period, without 
regard to whether such projections have been fur- 
nished to persons outside the company; 


(2) Whether the costs imposed on an issuer or an 
affiliate of such issuer engaging in a Rule 13e-3 
transaction by these proposals would outweigh their 
benefits to investors and the public interest; and 


(3) Whether the proposals, if adopted, would have 
an adverse effect on competition or would impose a 
burden on competition which is neither necessary nor 
appropriate in furthering the purposes of the 
Exchange Act. Comments on this inquiry will be 
considered by the Commission in complying with its 
responsibilities under Section 23(a)(1) of the Ex- 
change Act. Comments on this inquiry should in- 
clude, to the extent feasible, detailed empirical and 
other evidentiary material in support of any con- 
clusions, opinions and positions. 


TEXT OF PROPOSALS 


(Attention—The text of the following proposed 
amendments uses ® << to indicate additions and 
[ ] brackets to indicate deletions.) 


It is proposed to amend 17 CFR 240 as follows: 


|. By amending paragraph (e)(1) of §240.13e-3 to 
read as follows: 


§ 240.13e-3 Going private transacitons by certain 
issuers or their affiliates. 


* * 


(e) Disclosure of certain information. 


(1). The issuer or affiliate engaging in the Rule 13e-3 
transaction, in addition to any other information re- 
quired to be disclosed pursuant to any other appli- 





cable rule or regulation under the federal securities 
laws, shall disclose, to security holders of the class of 
equity securities which is the subject of the trans- 
action, in the manner prescribed by paragraph (f) of 
this section, the information required by Items 1, 2, 3, 
4,5, 6, 10, 11, 12, 13, 14, 15 [and] » , <16 » and 
17 <¢ of Schedule 13E-3 [§ 240.13e-100], or a fair and 
adequate summary thereof, and Items 7, 8 and 9 and 
include in the document which contains such infor- 
mation the exhibit required by Item [17(e)] > 18(f) < of 
such Schedule. If the Rule 13e-3 transaction involves 
(i) a transaction subject to Regulation 14A [88 240. 
14a-1 to 240.14a-103] or 14C [88 240.14c-1 to 
240.14c-101] of the Act, (ii) the registration of 
securities pursuant to the Securities Act of 1933 and 
the General Rules and Regulations promulgated 
thereunder, or (iii) a tender offer subject to 
Regulation 14D [88 240.14d-1 to 240.14d-101] or Rule 
13e-4 [8 240.13e-4], such information shall be in- 
cluded in the proxy statement, the information 
statement, the registration statement or the tender 
offer for or request or invitation for tenders of 
securitie ; published, sent or given to security holders, 
respectively. 


ll. By amending the General Instructions of 
§240.13e-100 to read as follows: 


§ 240.13e-100 Schedule 13E-3, Rule 13e-3 (§ 240. 
13e-3) transaction statement pursuant to section 
13(e) of the Securities Exchange Act of 1934. 


GENERAL INSTRUCTIONS 


* * * 


C. If the statement is filed by a general or limited 
partnership, syndicate or other group the information 
called for by Items 2, 3, 5, 6, [10 and] 11 and 12 shall 
be given with respect to: 


(i) each partner of such general partnership; (ii) 
each partner who is denominated as a general partner 
or who functions as a general partner of such limited 
partnership; (iii) each member of such syndicate or 
group; and (iv) each person controlling such partner 
or member. If the statement is filed by a corporation 
(other than the issuer) or if a person referred to in 
(i), (ii), (iii) or (iv) of this Instruction is a corporation 
(other than the issuer), the information called for by 


the above mentioned items shall be given with 
respect to: (a) each executive officer and director of 
such corporation; (b) each person controlling such 
corporation; and (c) each executive officer and direc- 
tor of any corporation ultimately in control of such 
corporation. 


(b) If the issuer or affiliate reasonably believes that 
the Rule 13e-3 transaction is fair to unaffiliated 
security holders, discuss in reasonable detail the 
material factors upon which such belief is based and, 
to the extent practicable, the weight assigned to each 
such factor. Such discussion should also include an 
analysis of the extent, if any, to which such belief is 
based on the factors set forth in the instruction to 
this paragraph (b), paragraphs (c), (d), and (e) of this 
Item, and [Item] » Items <« 9 » and 10 < . 


Instruction. (1) The factors which are important in 
determining the fairness of a transaction to unaffi- 
liated security holders and the weight, if any, which 
should be given to them in a particular context will 
vary. Normally such factors will include, among 
others, those referred to in paragraph (c), (d) and (e) 
of this Item and whether the consideration offered to 
unaffiliated security holders constitutes fair value in 
relation to: 


(i) current market prices 


(ii) historical market prices 


(iii) met book value 


(iv) going concern value 


(v) liquidation value 
(vi) the purchase price paid in previous purchases 
disclosed in Item 1(f) of Schedule 13e-3 


(vii) any report, opinion, or appraisal described in 
Item 9 [and] 


(viii) firm offers made by any unaffiliated person, 
other than the person filing this statement, during the 
preceding eighteen months for (A) the merger or 
consolidation of the issuer into or with such person or 
of such person into or with the issuer, (B) the sale or 
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other transfer of all or any substantial part of the 
assets of the issuer or (C) securities of the issuer 
which would enable the holder thereof to exercise 
control of the issuer » and 


(ix) any projection described in Item 10. 4 


> Item 10. Projections of Revenues, Income 
(Loss), or Earnings (loss) Per Share. 


(a) State whether or not the issuer or affiliate has 
furnished, directly or indirectly, a projection of 
revenues, income (loss), or earnings (loss) per share 
prepared by or on behalf of the issuer during the 
preceding eighteen months to a person who has 
made a loan described in Item 6 of this Schedule or a 
person who has furnished a report, opinion or 
appraisal described in Item 9 of this schedule. 


(b) With respect to any such projection: 


(1) Identify the person to whom the projec- 
tion was furnished; 


(2) Briefly describe the reason for furnishing 
the projection to the person identified in (1) 
and the use which was to be made of it; and 


(3) Furnish a fair and adequate summary of 
such projection and include such further 


material information, if any, as may be 
necessary to make the projection not 
misleading. < 


Item [10] » 11 <€ Interest in Securities of the Issuer. 


Item [11] ® 12 < Contracts, Arrangements or 
Understandings with Respect to the Issuer’s Secu- 
rities. 


Item [12] » 13 < Present Intention and Recom- 
mendation of Certain Persons with Regard to the 
Transaction. 
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Item [13] » 14 < Other Provisions of the Transac- 
tion. 


Item [15] » 16 <« Persons and Assets Employed, 
Retained or Utilized. 


> (c) Any projection referred to in item 10; < 


[(c)] » (d) <« Any document setting forth the terms 
of any contract, arrangement or 
understanding referred to in Item 11 
of this schedule; and 

[(d)] ® (e)< Any disclosure materials furnished 

to security holders in connection with 

the transaction pursuant to Rule 13e-3 

[8 240.13e-3(d)]. 

[(e)] » (f) < A detailed statement describing the 

appraisal rights and the procedures 

for exercising such appraisal rights 
which are referred to in Item 13(a) of 
this schedule. 

[(f)] b» (g) « If any oral solicitation of or recom- 

mendations to security holders refer- 

red to in Item 15(b) is to be made by 
or on behalf of the person filing this 
statement, any written instruction, 
form or other material which is fur- 
nished to the persons making the 
actual oral solicitation or recommend- 





ation for their use, directly or indirect- 
ly, in connection with the Rule 13e-3 
transaction. 


[Sec. 17(a), 19(a), 48 Stat. 84, 85; secs. 3(b), 10(b), 
13(e), 14(a), 14(d), 14(e), 23(a), 48 Stat. 882, 894, 
895, 891, 901; sec. 209, 48 Stat. 908; sec. 203(a), 49 
Stat. 704; sec. 8, 49 Stat. 1379; sec. 10, 68 Stat. 686; 
sec. 5, 78 Stat. 569, 570; secs. 2, 3, 82 Stat. 454, 
455; secs. 1, 2, 3-5, 84 Stat. 1497; secs. 3, 18, 89 
Stat. 97, 155; 15 U.S.C. 77gla), 77s(a), 78c(b), 


78j(b), 78m(e), 78n(a), 78n(c), 78n(e), 78wia).] 


By the Commission. 


George A. Fitzsimmons 
Secretary 








SECURITIES EXCHANGE ACT OF 1934 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16047/July 27, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6097/July 27, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16048/July 27, 1979 


NOTICE OF FILING OF PROPOSED RULE CHANGE 
BY THE NEW ENGLAND SECURITIES DEPOSI- 
TORY TRUST COMPANY 


File No. SR-NESDTC-79-1 


The New England Securities Depository Trust 
Company (‘‘NESDTC”) submitted on April 26, 1979, 
a proposed rule change under Rule 19b-4 which it 
subsequently amended on July 6, 1979. The pro- 
posed rule change as amended would allow NESDTC 
to invest cash contributions to its Participants Fund 
and use the interest therefrom in its own business. 


Publication of the submission as amended is 
expected to be made in the Federa/ Register during 
the week of July 30, 1979. In order to assist the 
Commission to determine whether to approve the 
proposed rule change or institute proceedings to 
determine whether the proposed rule change should 
be disapproved, interested persons are invited to 
submit written data, views and arguments concerning 
the submission within 21 days from the date of 
publication in the Federa/ Register. Persons desiring 
to make written comments should file six copies 
thereof with the Secretary of the Commission, 
Securities and Exchange Commission, 500 North 
Capitol Street, Washington, D.C. 20549. Reference 
should be made to File No. SR-NESDTC-79-1. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the 
proposed rule change which are filed with the Com- 
mission, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. 8552, will be available for in- 
spection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. Copies of the filing and of any subsequent 
amendments will also be available at the principal 
office of the above-mentioned self-regulatory organi- 
zation. 


For the Commission, by the Division of Market 


Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16049/July 27, 1979 


In the Matter of 
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NEW YORK STOCK EXCHANGE, INC. 
11 Wall Street 
New York, New York 10005 


(SR-NYSE-79-27) 


AMERICAN STOCK EXCHANGE, INC. 
86 Trinity Place 
New York, New York 10006 


(SR-AMEX-79-9) 


ORDER APPROVING PROPOSED RULE CHANGES 


|. Introduction 


On June 7, 1979, the New York Stock Exchange, Inc. 
(the ‘““NYSE”) filed with the Commission, pursuant to 
Section 19(b)(1) of the Securities Exchange Act of 
1934, 15 U.S.C. 78(s)(b)(1) (the “Act’’), and Rule 
19b-4 thereunder, a proposed rule change (file No. 
SR-NYSE-79-27) to amend NYSE Rule 107, which 
governs Registered Competitive Market Makers 
(“RCMM's”). The proposed amendment would 
delete the provision by which such rule would expire 
on July 31, 1979 (the’‘sunset provision”).! On June 
13, 1979 the American Stock Exchange, Inc. (the 
““Amex"’) also filed a proposed rule change (File No. 
SR-Amex- 79-9) To remove the July 31, 1979 sunset 
provision from its Rule 144 governing Registered 
Equity Market Maker (““REMM’s”).2 


Subsequent to the filing of these proposed rule 
changes, both the NYSE and Amex amended their 
respective filings to extend the sunset dates until 
April 30, 1980, rather than to make the rules 
permanent as initially proposed. Thus, the 





Notice of the proposed rule change together 
with the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
15908 (June 11, 1979)) and by publication in 
the Federal Register (44 FR 35069 (June 18, 
1979)). The Commission has received no written 
comments regarding the proposed rule change. 


2Notice of the proposed rule change, together 
with the terms of substance of the proposed rule 
change was given by publication of a Commission 
Release (Securities Exchange Act Release No. 
15925 (June 14, 1979)) and by publication in 
the Federal Register (44 FR 36128 (June 20, 
1979)). The Commission has received no com- 
ments regarding the proposed rule change. 
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Commission must determine at this time whether to 
grant a nine-month extension of the effectiveness of 
NYSE Rule 107 and Amex Rule 114, which rules 
otherwise would expire on July 31,1979. 


ll. Background 


In April of 1978, the NYSE and the Amex each filed 
with the Commission a proposed rule change to 
establish a category of floor members, known as 
RCMM's on the NYSE and REMM'’s on the Amex, 
who would serve as supplemental market makers in 
equity securities admitted to dealings on the re- 
spective exchanges. Each exchange’s proposal con- 
tained a sunset provision by which its rules would 
expire on July 31, 1979, unless extended by sub- 
sequent rule amendments approved by the 
Commission. The purpose of each proposal was to 
allow members who had functioned principally as 
floor traders on the respective exchanges, to qualify 
as market makers under Section 11(a)(1)(A) of the 
Act, thereby gaining exemption from the proprietary 
trading restrictions of Section 11(a)(1). Under the 
proposals, members registering as RCMM’s or 
REMM'‘s would undertake certain responsibilities with 
respect to particular securities traded on the respective 
exchanges. Accordingly, a member registered as an 
RCMM or REMM is subject to call by a floor official, 
or a floor broker holding an unexecuted customer 
order, to improve the market in a particular stock. 

When effecting dealer trades not pursuant to call, 
RCMM’s and REMM’s generally must trade in a 





3an RCMM undertakes those obligations for 
every security listed on the exchange. On the 
Amex, an REMM is deemed to be a market maker 
only in those securities in which he registers as 
such. A more complete description of the NYSE 
and Amex proposals and the basis for the Com- 
mission’s temporary approval of the RCMM and 
REMM programs is set forth in Securities Ex- 
change Act Release No. 14718 (May 1, 1978); 
43 FR 19738 (May 8, 1978). 


4RCMM'’s are obligated to respond to a call by 
either (1) bidding or offering so as to narrow the 
spread by at least the minimum trading variation 


or (2) improving depth by at least one unit of 
trading by making a bid or offer equal to the cur- 
rent bid or offer. REMM’s on the Amex are sub- 
ject to the same general obligation, but are re- 
quired to equal or better the current bid or offer, 
as requested, only if that bid or offer was quoted 
by the Amex specialist for his own account. 





manner consistent with the maintenance of a fair and 
orderly market in the subject security. 


On May 1, 1978, the Commission issued an order 
approving both market maker rules proposals.® In 
approving the market maker rules, the Commission 
stressed the temporary status of the rules, be- 
cause there was insufficient information at that 
time to determine whether they imposed obligations 
sufficient to assure that RCMM’s and REMM’s would 
perform a bona fide market making function. Under 
the terms of the approval order, a decision to extend 
either rule beyond July 31, 1979, was to be based 
upon the Commission’s consideration of data 
gathered by its monitoring program, ‘‘specific data 
and statistics’ furnished by each exchange, and 
comments submitted by interested persons. The ex- 
changes’ data and statistics were to address whether 
the supplemental market makers had acted in a 
manner which was consistent with the statutory 
definition of a market maker as set forth in Section 
3(a)(38) of the Act. 


lll. Summary of Data and Statistics 
A. The NYSE 


The NYSE submission includes certain statistics 
which tend to demonstrate that RCMM’s have traded 
in a manner that is beneficial to the market. The 
statistics show that between May 1, 1978, and April 
27, 1979, 88.5% of the 87,801 RCMM trades were 
effected pursuant to bids or offers that ‘‘bettered”’ 
the market (28.6% in price and 59.9% in size). A 
breakdown of the remaining 11.5% of RCMM trans- 
actions shows that 9.7% were trades in which the 
RCMM traded with the existing bid or offer, and 
1.8% included trades at the opening, block 
clean-ups, arbitrage and transactions to offset errors. 
During that period, RCMM’s effected a total of 811 
transactions pursuant to calls by floor officials or floor 
brokers holding unexecuted customer’s orders. The 
average size of the transactions effected pursuant to 
call was 1,005 shares, and they were effected in 257 
different stocks. In the aggregate, RCMM’s effected 
an average of 1,886 trades per week, with an average 
volume of 2,216,800 shares per week. 


The Commission has also compiled various data and 
statistics relating to RCMM trading activity, based on 





See, in particular, NYSE Rule 107(B)(.10) (ii) 
and Amex Rule 114.02(c). 


Ssecurities Exchange Act Release No. 14718, n.3 
supra. 


its survey of market makers on the various national 
securities exchanges,’ and its inspection of the 
NYSE. Among other things, those statistics show 
that approximately 40% of all RCMM transactions are 
effected indirectly, by a specialist or by another floor 
member acting as a broker on behalf of an RCMM. 
During the sample period of October and November, 
1978, less than 2% of all RCMM transactions were 
effected pursuant to the RCMM’s affirmative 
obligation to better the existing market, in depth or 
price, at the request of a floor broker or floor 
official. 


The Commission's staff also observed that there 
appears to be a wide variance among the RCMM's as 
to the number of responses they have made to such 
calls. For example, for the period of May, 1978 
through May, 1979, 43% of the 773 calls (332) on the 
NYSE during this period were answered by only five 
of the sixty RCMM’s; thirteen RCMM’s did not 
respond to any calls during this period and another 
nineteen RCMM’s each responded to fewer than five 
calls. Finally, the Commission's staff also observed 
that a_ significant proportion of RCMM trading 
appears to occur in stocks which are among the most 
actively traded on the NYSE.9 On the other hand, 
RCMM participation in trading situations identified by 
the NYSE as volatile appeared to be insignificant. | 


B. The Amex 


Although Amex Rule 114 has been in effect since 
May 1, 1978, Amex members did not begin to register 
and trade as REMM’s until late November, 1978. 





7See letter from Jeremiah J. O’Donohue, Vice 
President, NYSE, to Andrew M. Klein, Director 
of Market Regulation (April 12, 1979). 


Soverall between May 1, 1978 and April 27, 
1979, less than 1% of all RCMM transactions were 
effected pursuant to ca!ls by floor officials and 
floor brokers. 


IF or example, during the week ending December 
15, 1978, 40.9% of th total number of RCMM 
transactions were concentrated in ten of the 
NYSE’s most actively traded issues. 


10During the period of October, 1978 through 
May, 1979, the NYSE identified 186 instances in 


which trading exceeded its depth guidelines. 
RCMM's were called to participate in only two of 
these situations and participated voluntarily 
(without being called) in fourteen. 
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Thus, the limited data and statistics which the 
Commission has been able to compile with respect to 
the Amex are based upon a period of approximately 
seven months, during which the number of individ- 
uals registered as REMM's and their trading volume 
has been very limited. 


At the present time, only seventeen individuals are 
registered as REMM's. From November 20, 1978 to 
June 22, 1979, REMM'’s traded in response to calls by 
floor officials and floor brokers a total of eight times. 
The aggregate number of shares traded pursuant to 
these calls was 22,000 shares. Although as many as 
seventeen individuals have been registered as 
REMM’s, no more than eight REMM’s actually 
effected transactions during any given week. More- 
over, in their most active week of trading, REMM’s 
accounted for only 94,1000 shares, or appro- 
ximately 0.2% of twice total exchange vol- 
ume (purchases and _ sales). These data, 
and the lack of more comprehensive information, 
suggest that further time is needed for the Amex and 
its members to gain experience with the REMM 
system, and for the Commission to review the 
additional information it needs to evaluate that 
system. 


IV. Commission Findings 


The Commission does not believe that the infor- 
mation available to it at this time or the experience of 
either the NYSE or the Amex to date is sufficient to 
support a permanent determination that RCMM’s and 
REMM’s, trading pursuant to their respective 
exchange rules, are performing a bona fide market 
making function as contemplated by Section 
11(a)(1)(A) and as defined in Section 3(a)(38) of the 
Act. As noted in connection with the data sum- 
marized above, it appears that on both exchanges 
there is a wide disparity in performance among mem- 
bers registered as supplemental market makers. 


In addition, most of the data and statistics available 
to the Commission concerning these supplemental 
market makers have been compiled on an aggregated 
basis, with little opportunity for the exchanges or the 
Commission to focus on the market making role of 
individuals or upon the role played by these supple- 
mental market makers as a group in particular trading 
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situations.!1 Moreover, on the basis of the 
Commission staff's inspection of the NYSE’s 
regulatory program for RCMM’s, questions have 
been raised regarding certain practices which the 
NYSE permits under its Rule 107,12 


Notwithstanding these overriding concerns with 
respect to the exchanges’ equity market maker 
programs, the Commission has not been presented 
with or identified through its staff’s efforts any infor- 
mation which would lead it to conclude at this time 





11 in its order initially approving the limited dura- 
tion of RCMM and REMM programs, the Com- 
mission noted its concern that the presentation of 
reliable evidence that the supplemental market 
makers trade in a manner which contributes to 
the maintenance of fair and orderly markets ‘‘will 
be facilitated by, and may be impossible without, 
the implementation of audit trail mechanisms on 
the NYSE and Amex designed to provide a com- 
prehensive and reliable means of monitoring trad- 
ing and ensuring compliance with applicable re- 
quirements."” The Commission staff's inspection 
of the NYSE RCMM program has highlighted this 
concern. It appears that the availability of such an 
audit trail would greatly simplify the provision of 
information critical to a thorough analysis of sup- 
plemental market maker performance and would 
also alleviate a number of compliance concerns 
which the Commission has identified. In the ab- 
sence of a comprehensive audit trail, the gathering 
of data to support a permanent approval of 
RCMM's on the NYSE or REMM'’s on the Amex 
may not be possible. 


12), particular, the Commission questions 
whether a supplemental market maker is per- 
forming a bona fide market making function in 
circumstances where the market maker relies on 
another member to execute his transaction (des- 
ignated as a market maker transaction) and the 
market maker is not readily available (by having 
placed himself off-floor or at a remote distance 
on the floor) for further participation in the stock 
in which his order was executed by another mem- 
ber. The Commission, concurrently with issuance 
of this order, has transmitted letters to both the 
NYSE and Amex which discuss this and other 
concerns and identify program modifications 
which the exchanges should make before the 
Commission gives consideration to any further 
extension of their respective supplemental market 
maker rules. 





that the market makers have used their authority to 
initiate proprietary transactions on the floors of these 
exchanges in a manner which jeopardizes the main- 
tenance of fair and orderly markets. '? The Commis- 
sion believes that the desire of the NYSE and Amex 
to continue their development and implementation of 
programs which seek to encourage bona fide market 
making on their respective floors may contribute to 
the maintenance of fair and orderly markets of those 
exchanges and may further competition among 
brokers and dealers. Moreover, the Commission 
wishes to encourage experimentation designed to 
promote improvements in the mechanics of exchange 
trading. The Commission emphasizes, however, that 
its approval of this extension of NYSE Rule 107 and 
Amex Rule 114 is for a limited nine-month period and 
will expire on April 30, 1980. The Commission’s con- 
sideration of requests for a further extension of these 
programs, or requests that they be made permanent, 
will require substantial evidence showing, consistent 
with the requirements of the Act, a positive 
contribution as market makers by RCMM’s or 
REMM‘s on the respective exchanges. 


Accordingly, the Commission finds that the proposed 
rule changes, insofar as they authorize a temporary 
extension of NYSE Rule 107 and Amex Rule 114, are 
consistent with the requirements of the Act and the 
rules and regulations thereunder applicable to 
national securities exchanges, and in particular the 
requirements of Section 6 and 11(a) and the rules and 
regulations thereunder. 


IT IS THEREFORE ORDERED, pursuant to Section 
19(b)(2) of the Act, that the above-mentioned rules 
changes be, and they hereby are, approved. 


By the Commission. 


George A. Fitzsimmons 
Secretary 








13 apart from the inconclusiveness of the data 
and statistics available concerning both RCMM'’s 
and REMM's, the Commission notes that, with 
respect to the Amex, the lack of data concerning 
the supplemental market maker program on that 
exchange was exacerbated by the delay in the 
program's initiation. An additional nine-month 
period should provide the Amex and its inter- 
ested members a greater opportunity to weigh 
the contributions which its REMM’s might make 
to that market. 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16050/July 27, 1979 


NOTICE OF FILING AND EFFECTIVENESS OF PRO- 
POSED RULE CHANGE BY PACIFIC STOCK 
EXCHANGE INCORPORATED 


File No. SR-PSE-79-11 


The Pacific Stock Exchange Incorporated submitted 
on July 20, 1979, a proposed rule change under Rule 
19b-4 to amend its Options Floor Procedure Advice 
G-3 to provide a fair procedure for the disciplining of 
members and persons associated with members for 
failure to attend trade comparison sessions. 


The foregoing rule change has become effective, 
pursuant to Section 19(b)(3)(A) of the Securities 
Exchange Act of 1934. At any time within sixty days 
of the filing of such proposed rule change, the 
Commission may summarily abrogate such rule 
change if it appears to the Commission that such 
action is necessary or appropriate in the public 
interest, for the protection of investors, or otherwise 
in furtherance of the purposes of the Securities 
Exchange Act of 1934. 


Publication of the submission is expected to be made 
in the Federal Register during the week of July 30, 
1979. In order to assist the Commission to determine 
whether to approve the proposed rule change or 
institute proceedings to determine whether the 
proposed rule change should be disapproved, inter- 
ested persons are invited to submit written data, 
views and arguments concerning the submission 
within 21 days from the date of publication in the 
Federal Register. Persons desiring to make written 
comments should file six copies thereof with the 
Secretary of the Commission, Securities and 
Exchange Commission, 500 North Captol Street, 
Washington, D.C. 20549. Reference should be made 
to File No. SR-PSE-79-11. 


Copies of the submission, all subsequent amend- 
ments, all written statements with respect to the pro- 
posed rule change which are filed with the Commis- 
sion, and of all written communications relating to 
the proposed rule change between the Commission 
and any person, other than those which may be 
withheld from the public in accordance with the 
provisions of 5 U.S.C. 8552, will be available for in- 
spection and copying at the Commission’s Public 
Reference Room, 1100 L Street, N.W., Washington, 
D.C. 
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For the Commission, by the Division of Market 
Regulation Pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16051/July 31, 1979 


SEE 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10798/ July 31, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16052/July 31, 1979 
Administrative Proceeding File No. 3-5752 

In the Matter of 

SOUTHWESTERN GROUP FINANCIAL, INC. 


File No. (81-502) 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the application of Southwestern 
Group Financial, Inc. (the ““Applicant’’), pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the ‘’1934 Act’’), for an exemption from 
the provisions of Sections 13 and 15(d) of the 1934 
Act. 


Since as the result of a merger with and into Kaneb 
Services Inc. on February 28, 1979, the Applicant has 
no securities owned by the public, it appeared to the 
Commission that granting the requested exemption 
would not be inconsistent with the public interest or 
the protection of investors. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16053/July 31, 1979 


Administrative Proceeding File No. 


In the Matter of 


AMERICAN SYSTEMS, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of American Sys- 
tems, Inc., for an exemption from the reporting re- 
quirements of Section 12(g) of the Securities Ex- 
change Act of 1934. It appears to the Commission 
that the requested exemption is not inconsistent with 
the public interest or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16054/July 31, 1979 


Administrative Proceeding File No. 3-5757 


In the Matter of 


THE MEYERCORD CO. 
File No. 81-521 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission issued an 
order granting the application of The Meyercord Co. 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended (the ‘’1934 Act’’), for an 
exemption from the reporting requirements of Sec- 
tions 13 and 15(d) of the 1934 Act. 


On June 28, 1979 a notice was issued on the filing of 
said application giving interested persons an opportu- 
nity to request a hearing and stating that an order 
granting the application might be issued upon the 





basis of the information stated therein unless a hear- 
ing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest and consistent with the protection of inves- 
tors and the purposes fairly intended by the policy and 
provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16055/July 31, 1979 


Administrative Proceeding File No. 3-5754 
In the Matter of 


RESOURCE MANAGEMENT CORPORATION 


File No. 81-530 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Resource Man- 
agement Corporation, a Delaware corporation for an 
exemption from the reporting requirements of Sec- 
tions 13 and 15(d) of the Securities Exchange Act of 
1934. It appears to the Division that the requested 
exemption is not inconsistent with the public interest 
or the protection of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16056/July 31, 1979 


Administrative Proceeding File No. 3-5748 


In the Matter of 


ASHLAND OIL CANADA LIMITED 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order exempting Ashland Oil Canada Limited (the 
“Applicant’’) from the periodic reporting require- 
ments under Section 15(d) of the Securities 
Exchange Act of 1934. On April 18, 1979, as a result 
of stock purchases by Kaiser Resources Ltd., the Ap- 
plicant no longer had any public security holders. 


It appears to the Commission that the exemption is 
not inconsistent with the public interest or the 
protection of investors, and that no significant benefit 
will accrue to investors or the public if the Applicant is 
required to file the subject reports, in view of the fact 
that none of the securities of the Applicant are held 
by any person other than Kaiser Resources Ltd. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16057/July 31, 1979 


Administrative Proceeding File No. 3-5762 


In the Matter of 


CUTLER-HAMMER, INC. 


File No. 81-522 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Cutler-Hammer, 
Inc. (‘Applicant’), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, for an exemption 
from the reporting requirements of Sections 13 and 
15(d) of that Act. 
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It appeared to the Commission that the granting of 
the requested exemption would not be inconsistent 
with the public interest or the protection of investors 
inasmuch as none of the Applicant’s common stock 
is held publicly, and there is no trading in its secu- 
rities. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16058/July 31, 1979 


Administrative Proceeding File No. 3-5740 


In the Matter of 


FIRST TEXAS FINANCIAL CORPORATION 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of First Texas Finan- 
cial Corporation (‘‘Applicant’’), pursuant to Section 
12(h) of the Securities Exchange Act of 1934, for an 
exemption from the reporting requirements of Sec- 
tion 15(d) of that Act. 


It appears to the Commission that the requested 
exemption would not be inconsistent with the public 
interest or the protection of investors inasmuch as 
Applicant’s stock is no longer publicly held. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16059/July 31, 1979 


Administrative Proceeding File No. 3-5724 


In the Matter of 


LOUIS SHERRY, INC. 
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ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Louis Sherry, Inc. 
(“Applicant”), pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, for an exemption 
from the reporting requirements of Sections 13 and 
15(d) of that Act. 


It appears to the Commission that the requested 
exemption is appropriate, in the public interest and 
consistent with the protection of investors and the 
purposes fairly intended by the policy and provisions 
of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16060/July 31, 1979 


Administrative Proceeding File No. 3-5747 
In the Matter of 

THE CROSS COMPANY 

File No. 81-507 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of the Cross Com- 
pany pursuant to Section 12(h) of the Securities Ex- 
change Act of 1934, as amended (the ‘’1934 Act’’), 
for an exemption from the reporting requirements of 
Sections 13 and 15(d) of the 1934 Act. 


On June 28, 1979, a notice was issued on the filing of 
said application giving interested persons an 
opportunity to request a hearing and stating that an 
order granting the application might be issued upon 
the basis of the information stated therein unless a 
hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 





The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest and consistent with the protection of inves- 
tors and the purposes fairly intended by the policy 
and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16061/July 31, 1979 


Administrative Proceeding File No. 3-5734 
In the Matter of 
AGUIRRE COMPANY 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Aguirre Company 
(the ‘‘Applicant’’) pursuant to Section 12(h) of the 
Securities Exchange Act of 1934, as amended (the 
“1934 Act’) for an exemption from the reporting 
requirements of Sections 13 and 15(d) of the 1934 
Act. 


Since, as a result of a plan of liquidation approved by 
Applicant’s shareholders, each shareholder became 
entitled to receive a pro-rata distribution of cash for 
his shares, it appeared to the Commission that grant- 
ing the requested exemption would not be incon- 
sistent with the public interest or the protection of 
investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16062/July 31, 1979 


Administrative Proceeding File No. 3-5766 


In the Matter of 


ZEMARC, LTD. 


File No. 81-510 


APPLICATION PURSUANT TO SECTION 12(h) 


The Securities and Exchange Commission has issued 
an order granting the application of Zemarc, Ltd 
(‘Applicant’), a Pennsylvania corporation, pursuant 
to Section 12(h) of the Securities Exchange Act of 
1934, for an exemption from the requirements of 
Sections 13 and 15(d) of the 1934 Act. 


It appeared to the Commission that the granting of 
the requested exemption would not be inconsistent 
with the public interest or the protection of investors 
in view of the fact that a final liquidating 
disbursement of all remaining assets has been made 
to the Applicant's shareholders pursuant to a Plan of 
Complete Liquidation and Distribution. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16063/July 31, 1979 


Administrative Proceeding File No. 


In the Matter of 


PET INCORPORATED 


File No. 81-480 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission issued an 
order granting the application of Pet Incorporated 
pursuant to Section 12(h) of the Securities Exchange 
Act of 1934, as amended (the ‘’1934 Act’’), for an 
exemption from the reporting requirements of 
Sections 13 and 15(d) of the 1934 Act. 


The matter having been considered, it was found that 
the requested exemption is appropriate, in the public 
interest and consistent with the protection of inves- 
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tors and the purpose fairly intended by the policy and 
provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16064/July 31, 1979 


Administrative Proceeding File No. 3-5713 


In the Matter of 


SILVER BELL INDUSTRIES, INC. 


File No. 81-512 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Silver Bell Indus- 
tries, Inc., a Colorado corporation, for an exemption 
from the reporting requirements of Sections 13 and 
15(d) of the Securities Exchange Act of 1934. It 
appears to the Division that the requested exemption 
is not inconsistent with the public interest or the pro- 
tection of investors. 





SECURITIES EXCHANGE ACT 1934 
Release No. 16065/July 31, 1979 


Administrative Proceeding File No. 3-5759 


In the Matter of 


BANGOR PUNTA INTERNATIONAL CAPITAL 
COMPANY 


Fite No. 81-523 
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ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Bangor Punta 
International Capital Company, pursuant to Section 
12(h) of the Securities Exchange Act of 1934 (the 
‘1934 Act’’) for an exemption from the reporting re- 
quirements of Section 13 of the Act. 


On June 27,1979, a notice was issued on the filing of 
said application giving interested parties an opportu- 
nity to request a hearing and stating that an order 
disposing of the application might be issued upon the 
basis of information stated therein unless a hearing 
should be ordered. No request for a hearing has been 
filed and the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest and consistent with the protection of inves- 
tors and the purposes fairly intended by the policy 
and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16066/July 31, 1979 


Administrative Proceeding File No. 3-5743 
In the Matter of 

WESTMOR CORPORATION 

File No. 81-538 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) of that ACT. 


The Securities and Exchange Commission has issued 
an order granting the application of Westmor Corpo- 
ration (the ‘‘Applicant’’), pursuant to Section 12(h) of 
the Securities Exchange Act of 1934, as amended 
(the ‘1934 Act’’), for an exemption from the obliga- 
tion pursuant to Sections 13 and 15(d) of the 1934 
Act to file periodic reports. 





Since the Applicant no longer has any common stock 
being publicly traded as a result of a merger with 
Genstar Financial, Inc., it appeared to the Commis- 
sion that granting the requested exemption would not 
be inconsistent with the public interest or the protec- 
tion of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16067/July 31, 1979 


Administrative Proceeding File No. 3-5761 


In the Matter of 


GENESCO WORLD APPAREL, LTD. 


File No. 81-515 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission has issued 
an order granting the application of Genesco World 
Apparel, Ltd., pursuant to Section 12(h) of the Secu- 
rities Exchange Act of 1934 (the ‘’1934 Act’’) for an 
exemption from the reporting requirements of 
Section 13 of that Act. 


On June 27, 1979,a notice was issued on the filing of 
said application giving interested parties an opportu- 
nity to request a hearing and stating that an order 
disposing of the application might be issued upon the 
basis of information stated therein unless a hearing 
should be ordered. No request for a hearing has been 
filed and the Commission has not ordered a hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest, and consistent with the protection of 
investors and the purposes fairly intended by the 
policy and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16068/July 31, 1979 


Administrative Proceeding File No. 3-5737 


In the Matter of 


FIRST SURETY CORPORATION 


File No. 81-491 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT 


The Securities and Exchange Commission issued an 
order granting the application of First Surety Corpo- 
ration pursuant to Section 12(h) of the Securities Ex- 
change Act of 1934, as amended (the ‘’1934 Act’’), 
for an exemption from the reporting requirements of 
Sections 13 and 15(d) of the 1934 Act. 


On JUN 28 1979 a notice was issued on the filing of 
said application giving interested persons an opportu- 
nity to request a hearing and stating that an order 
granting the application might be issued upon the 
basis of the information stated therein unless a hear- 
ing should be ordered. No request for a hearing has 
been filed and the Commission has not ordered a 
hearing. 


The matter having been considered, it is found that 
the requested exemption is appropriate, in the public 
interest and consistent with the protection of inves- 
tors and the purposes fairly intended by the policy 
and provisions of the 1934 Act. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16069/ July 31, 1979 


Administrative Proceeding File No. 3-5683 


In the Matter of 


PORTLAND TRANSIT COMPANY 
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ORDER PURSUANT TO SECTION 12(h) GRANTING 
AN EXEMPTION FROM REPORTING REQUIRE- 
MENTS UNDER SECTIONS 13 and 15(d) 


The Securities and Exchange Commission has issued 
an order exempting Portland Transit Company (‘‘Ap- 
plicant’’) from the reporting requirements under Sec- 
tions 13 and 15(d) of the Securities Exchange Act of 
1934. In July 1976, Applicant adopted a Plan of 
Liquidation and subsequently has distributed to its 
shareholders approximately 93% of its assets, leaving 
a small remainder for the settlement of liabilities. 
Trading in Applicant’s stock has ceased. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16070/ July 31, 1979 


Administrative Proceeding File No. 3-5700 


In the Matter of 


NORTHERN TELECOM COMPUTERS, INC. 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THAT ACT 


File No. 81-500 


The Securities and Exchange Commission has issued 
an order granting the application of Northern Tele- 
com Computers, Inc. (the “Applicant’’) pursuant to 
Section 12(h) of the Securities Exchange Act of 1934, 
as amended (the ‘’1934 Act’’), for an exemption from 
the reporting requirements of Section 15(d) of the 
1934 Act. 


It appeared to the Commission that granting the 
requested exemption would not be inconsistent with 
the public interest or the protection of investors, 
since the Applicant, a wholly-owned subsidiary of 
Northern Telecom Limited, has only 56 holders of its 
Instalment Notes which are guaranteed on a subor- 
dinated basis by Northern Telecom Limited. 
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SECURITIES EXCHANGE ACT OF 1934 
Release No. 16071/July 31, 1979 


Administrative Proceeding File No. 3-5738 


In the Matter of 


ROSS AVIATION, INC. 


File No. 81-506 


ORDER GRANTING APPLICATION PURSUANT TO 
SECTION 12(h) OF THE 1934 ACT. 


The Securities and Exchange Commission has issued 
an order granting the application of Ross Aviation, 
Inc., a Delaware corporation, for an exemption from 
the reporting requirements of Sections 13 and 15(d) 
of the Securities Exchange Act of 1934. It appears to 
the Division that the requested exemption is not 
inconsistent with the public interest or the protection 
of investors. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16072/July 31, 1979 


In the Matter of 


MIDWEST STOCK EXCHANGE, INC. 


For Unlisted Odd-lot Trading Privileges in Certain 
Securities 


NOTICE OF APPLICATION FOR UNLISTED ODD- 
LOT TRADING PRIVILEGES AND OF OPPORTU- 
NITY FOR HEARING 


The above-named national securities exchange has 
filed an application with the Securities and Exchange 
Commission pursuant to Section 12(f) (1) (B) of the 
Securities Exchange Act of 1934 and Rule 12f-1 





thereunder, for unlisted odd-lot trading privileges in 
the common or capital stock of twenty-five com- 
panies, which securities are listed and registered on 
one or more of the national securities exchanges. The 
twenty-five companies are the issuers of all such 
securities listed on the New York Stock Exchange, 
Inc. (““NYSE"') that are currently not listed or ad- 
mitted to unlisted trading privileges on the Midwest 
Stock Exchange, Inc. (MSE”).! A list of such 
companies is reproduced below. 


Upon receipt of a request, on or before August 24, 
1979 from any interested person, the Commission will 
determine whether the application with respect to 
any or all of the companies named shall be set down 
for hearing. Any such request should state briefly the 
title of the security to which the request pertains, the 
nature of the interest of the person making the re- 
quest and the position which the interested party 
proposes to take at a hearing, if ordered. In addition, 
any interested person may submit his views or any 
additional facts bearing on the said application by 
means of a letter addressed to the Secretary, 
Securities and Exchange Commission, Washington, 
D.C. 20549 not later than the date specified. Refer- 
ence should be made to File No. 7-5109. If no one re- 
quests a hearing with respect to the particular appli- 
cation, such application will be determined by order 
of the Commission on the basis of the facts stated 
therein and other information contained in the official 
files of the Commission pertaining thereto. 


For the Commission, by the Division of Market Reg- 
ulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 


LIST OF COMPANIES WHOSE SECURITIES ARE 
THE SUBJECT OF MIDWEST STOCK EXCHANGE, 
INC. APPLICATION FOR UNDLISTED ODD-LOT 
TRADING PRIVILEGES 


AVX Corporation 
American Savings & Loan of Florida 
Analog Devices, Inc. 





1The Commission previously granted two MSE appli- 
cations for unlisted odd-lot trading privileges in a total 
of 987 securities, which securities are among those 
listed and registered on the NYSE. See Securities Ex- 
change Act Release Nos. 14800 (May 25, 1978) and 
15906 (June 8, 1979). 


Arrow Electronics, Inc. 
Cannon Mills, Co. 
Connecticut General Ins. Co. 
Computervision Corporation 
Documation, Inc. 

Elcor Corporation 

Growth Realty Investors 
Huffy Corporation 

lowa Resources, Inc. 
LaQuinta Motor Inns, Inc. 
Legget & Platt, Inc. 

NCNB Corporation 
Newcorp, Inc. 

Newell Co., Inc. 
Pennsylvania Corp. Financial 
Scientific-Atlanta, Inc. 
Sealed Air Corp. 

Security Pacific Corp. 
Southwest Gas Corp. 
Sta-Rite Industries, Inc. 
Teradyne, Inc. 

Toys “‘R” Us, Inc. 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16073/August 2, 1979 


In the Matter of 
PACIFIC RESOURCES, INC. 


Common Stock, no par value 


File No. 1-6884 


Securities Exchange Act of 1934, Sections 12(d) and 
17(a) 


ORDER AMENDING EFFECTIVE DATE OF WITH- 
DRAWAL FROM LISTING AND REGISTRATION 
AND EXTENDING THE EXEMPTION OF CERTAIN 
PERSONS AND SECURITIES FROM THE PROVI- 
SIONS OF RULE 17a-15 


On June 22, 1977 we approved the application of 
Pacific Resources, Inc. (“PRI’’) to withdraw its secu- 
rities from listing and registration on the Pacific Stock 
Exchange Incorporated (““PSE”’).! We prescribed as a 





lSee Securities Exchange Act Release No. 13657 
(June 22, 1977); 42 FR 33398 (June 30, 1977). 
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term of that delisting that it not become effective 
until the time of our determination with respect to the 
PSE’s application for unlisted trading privileges in PRI 
common stock, but in no event later than 120 days 
after June 22, 1977.2 We have amended, several 
times, the date upon which PRI's withdrawal from 
listing and registration on the PSE becomes effective; 
most recently, the effective date was August 2, 
1979. 


We found that the initial delay in the effective date of 
the delisting and the extension until August 2, 1979 
were necessary principally because a temporary dis- 
ruption in trading in PRI stock on the PSE would 
result in a lessening of potential competition among 
dealers and between exchange markets and markets 
other than exchange markets during any interim 
period after delisting, but before unlisted trading priv- 
ileges are (if at all) granted. 


Our ultimate determination on the PSE application for 
unlisted trading privileges in PRI stock involves the 
consideration of several major policy issues including, 
among others, whether sufficient progress has been 
made toward the development of a national market 
system to satisfy the standards of Section 12(f) (2), 
whether the progress contemplated by Congress in 
adopting that Section is met by PSE’s rescission of 
its off-board trading rules as they apply to transac- 
tions in PRI common stock, whether that progress 
and the statutory goals of eliminating unnecessary 
burdens on competition are satisfied by existing com- 
munications facilities and provisions for access be- 
tween the PSE and over-the-counter (‘OTC’) mar- 





2The PSE filed an application, pursuant to Section 
12(f) (1) (C) of the Securities Exchange Act of 1934, 
for unlisted trading privileges in PRI stock on March 
25, 1977 in response to PRI's application to withdraw 
that security from listing and registration on the PSE 
(filed March 23, 1977). Concurrently with our order 
withdrawing PRI stock from listing, we ordered a 
hearing on the PSE application. See Securities Ex- 
change Act Release No. 13658 (June 22, 1977); 42 FR 
33402 (June 30, 1966). 


3See Securities Exchange Act Release No. 15590 
(February 27, 1979). 


4in addition, we had noted that if delisting were ef- 
fective immediately, new extensions of margin credit 
would be prohibited until the security was admitted 
to the List of OTC Margin Stocks issued periodically 
by the Board of Governors of the Federal Reserve 
System. PRI common stock was so admitted on 
October 2, 1978. 
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kets, and whether last sale reporting of all PRI stock 
transactions would be appropriate should unlisted 
trading privileges be granted. 


We have not yet resolved these issues insofar as they 
arise with respect to our consideration of the PSE ap- 
plication for unlisted trading privileges and, accord- 
ingly, we have been unable to complete our delibera- 
tions concerning the hearing on that application. We 
believe, however, that the purposes of the Act, par- 
ticularly those which encourage competition among 
dealers acting as market makers in a security and be- 
tween markets in that security,2 make it appropriate 
for us to permit the existing competition in PRI stock 
to continue during the interim period necessary for us 
to conclude our deliberations. Accordingly, for the 
principal reason enunciated in the June 22 delisting 
order, and as stated above, we find it necessary to 
extend until December 31, 1979 the effective date of 
removal of PRI stock from listing and registration on 
the PSE. 


PRI stock has been traded both on the PSE and OTC 
since issuance of our June 22 order.° At that time we 
also exempted, for a period of up to 120 days, the 
National Association of Securities Dealers, Inc. 
(“NASD”) and all brokers and dealers from the re- 
porting requirements of Rule 17a-15 under the Secu- 
rities Exchange Act of 1934 relating to last sale re- 
ports of OTC transactions in the common stock of 
PRI. Previously, the duration of that exemption had 
been extended to August 2, 1979. Until we make a 
determination on the PSE’s application for unlisted 
trading privileges in PRI stock, we believe that there 
will be uncertainty as to whether real-time reporting 
in PRI stock will be required as a general matter and 
that a continued exemption from Rule 17a-15 is ap- 
propriate.”We continue to believe that it is not neces- 
sary in the public interest or for the protection of 
investors to require members of the PSE, (who may 
trade PRI stock in the OTC market) and other brokers 
and dealers to develop and implement reporting pro- 
cedures for transactions in this single security during 





5See e.g., Section 11A(a) (1) (C) (ii). 


6The PSE has exempted from its off-board trading 
restrictions securities, such as PRI stock, which are 
both the subject of a delisting application and in 
which the PSE has applied for unlisted trading priv- 
ileges. See Securities Exchange Act Release No. 
13656 (June 22, 1977); 42 FR 33400 (June 30, 1977). 


7if the unlisted trading privileges application of the 
PSE is denied, PRI stock will be traded solely OTC 
and therefore, will not be subject to current reporting 
under Rule 17a-15. 





the time before we make a determination as to the 
PSE’s application. Accordingly, we have determined 
to, and hereby exempt, until December 31, 1979, the 
NASD and all brokers and dealers from the require- 
ments of Rule 17a-15 relating to last sale reports of 
OTC transactions in the common stock of PRI. 


ACCORDINGLY, IT IS HEREBY ORDERED that our 
order of June 22, 1977, as amended, granting PRI's 
application to withdraw from listing and registration 
on the PSE be, and it hereby is, amended as set forth 
herein. ? 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16074/ August 2, 1979 


In the Matter of 


AMERICAN STOCK EXCHANGE, INC., 
BOSTON STOCK EXCHANGE, INC., 
MIDWEST STOCK EXCHANGE, INC., 
NEW YORK STOCK EXCHANGE, INC., 
PACIFIC STOCK EXCHANGE, INC., and 
PHILADELPHIA STOCK EXCHANGE, INC. 


Application Pursuant to Section 11A(a) (3) (B) 


File No. 4-208 


ORDER 





8This exemption does not prohibit those persons 
individually from complying voluntarily with Rule 
17a-15 as long as such broker or dealer complies with 
the Rule in a uniform and consistent manner. 


Notice is hereby given that the Securities and Ex- 
change Commission has issued an order approving an 
amendment to the joint industry plan (“ITS Plan”) 
approved pursuant to Section 11A(a) (3) (B) of the 
Securities Exchange Act of 1934 (the ‘‘Act’’), govern- 
ing the implementation and opeeton of the Inter- 
market Trading System (“ITS").1 


|. Background 


On November 30, 1978, the participants in the ITS 
(“Participants”’)2 executed an amendment to the ITS 
Plan establishing a procedure for the allocation 
among themselves of the costs of leasing various 
telecommunication lines necessary for the operation 
of ITS (Lines Cost Amendment”).2 In connection 
with implementation of the Line Cost Amendment, 
the Participants requested that the Commission issue 
an order approving the amendment, pursuant to Sec- 
tion 11A(a) (3) (B). On May 9, 1979, the Commission 
published a release describing the Line Cost Amend- 
ment and requested interested persons to submit 
comments on the Amendment within thirty days of 
publication of the release in the Federa/ Register, This 
comment period ended June 15, 1979.4 No 
comments on the Line Cost Amendment were re- 
ceived by the Commission. The absence of comment 
might be expected because the principal parties af- 
fected by the Amendment, the Participants, agreed 
to the Amendment before its submission to the Com- 
mission. 





1See Securities Exchange Act Release No. 14661 
(April 14, 1978) 43 FR 17419 and No. 15058 (August 
11, 1978) 43 FR 36732. 


2The Participants include the American, Boston, 
Midwest, New York, Pacific, and the Philadelphia 
Stock Exchanges. 


3Agreement to Amend Plan for the Purpose of Creat- 
ing and Operating an Intermarket Communications 
Linkage, dated November 30, 1978, contained in File 
No. 4-208. The Amendment is set forth in full as Ex- 
hibit A to Securities Exchange Act Release No. 15805 
(May 9, 1979) 44 FR 28435, 28435. 


4Securities Exchange Act Release No. 15805 (May 9, 
1979) 44 FR 28435. 
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ll. Discussion 


The ITS plan originally stated that line costs? were to 
be shared by the Participants, but placed no limita- 
tion on the amount of line costs to be allocated 
among the Participants. Pursuant to the procedure 
which would be formally established by the Line cost 
Amendment, a Participant’s share of the line costs 
will vary each month in relation to the number of 
messages sent or received by that Participant and the 
total number of messages sent or received by all Par- 
ticipants. With respect to the initial three lines leased 
by any Participant, 100% of the costs of these lines 
will be allocated among all Participants based upon 
each Participant's percentage of the total number of 
messages sent or received by all Participants. With 
respect to lines four through seven leased by any Par- 
ticipant, 50% of the costs of these lines will be 
allocated among all Participants based upon each 
Participant's percentages of the total number of mes- 
sages sent or received by all Participants and 50% of 
the costs of these lines will be paid for solely by the 
Participant leasing these lines. With respect to lines 
eight and above leased by any Participant, the Partic- 
ipant’s cost will be the total cost of leasing these 
lines. 


In light of the Participant’s agreement to the Amend- 
ment and the absence of comments on the Amend- 
ment, the Commission approves the Line Cost 
Amendment. 


IT IS HEREBY ORDERED, pursuant to Section 
11A(a) (3) (B) of the Act, that the Line Cost Amend- 
ment to the ITS Plan, submitted by the ITS Partic- 
ipants, is approved by the Commission. 





The ITS Plan. [Plan submitted to Securities and Ex- 
change Commission for the Purpose of Creating and 
Operating an Intermarket Communications Linkage, 
pursuant to Section 11A(a) (3) (B) of the Act (March 
19, 1978) ] defines “‘line costs’’ as follows: 


[T]he total monthly rentals paid to common 
carriers for lines and associated modems [a 
modem is a coupling device that facilitates 
the transmission of machine readable data 
over telecommunication lines by reformating 
both incoming and outgoing data] employed 
in the System’s communication network 
between the Participants, the System’s facil- 
ities manager, [Securities Industry Automa- 
tion Corporation] plus any federal, state or 
local taxes applicable to such rentals. 


§8(a), 44, at 42. 
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For the Commission, by the Division of Market 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16075/August 2, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6100/ August 2, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16076/August 2, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6101/August 2, 1979 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16077/August 2, 1979 


Delegation of Authority to the Director of the Division 
of Market Regulation 

AGENCY: Securities and Exchange Commission. 
ACTION: 


Final rule amendment. 


SUMMARY: The Commission is amending its Rules 





of Organization to delegate to the Director of the 
Division of Market Regulation authority to exempt 
broker-dealers from the Commission’s regulations 
concerning customer confirmations. 


EFFECTIVE DATE: August 2, 1979. 
FOR FURTHER INFORMATON CONTACT: 


Susan P. Davis, Esq. 

Office of Chief Counsel 

Division of Market Regulation 
Securities and Exchange Commission 
500 North Capitol Street 
Washington, D.C. 20549 

(202) 755-7610 


SUPPLEMENTARY INFORMATION: Securities Ex- 
change Act Rule 10b-10 (17 CFR 240.10b-10) requires 
that a broker or dealer deliver to a customer, at or 
before the completion of a transaction in securities 
(other than U.S. Savings Bonds or municipal secu- 
rities), a confirmation disclosing various facts con- 
cerning such transaction. Paragraph (e) of that rule 
allows the Commission to exempt any broker or 
dealer from the confirmation delivery and disclosure 
requirements with regard to specific transactions or 
specific classes of transactions. The Commission 
believes that it would facilitate the processing of 
exemptive requests under Rule 10b-10 if authority to 
grant exemptions were delegated to the Director of 
the Division of Market Regulation. Accordingly, the 
Commission, acting pursuant to the Act of August 
20, 1962, Pub. L. No. 87-592, 76 Stat. 394 (15 U.S.C. 
78d-1, 78d-2), hereby amends Section 200.30-3 (17 
CFR 200.30-3) of the Commission’s rules relating to 
genera! organization by adding a new paragraph 
(a)(32) to delegate to the Director of the Division of 
Market Regulation authority to grant exemptions 
from Rule 10b-10. 


The Commission finds, in accordance with 5 U.S.C. 
553(b)(A) and 5 U.S.C. 553(d) of the Administrative 
Procedure Act, that the foregoing action relates 
solely to agency organization, procedure, or practice 
and that notice and public procedures in accordance 
with 5 U.S.C. 553 are not necessary, pursuant to 
subsection (b) thereof and that, in view of the fore- 
going, good cause exists for dispensing with the 
normal 30-day delay in effectiveness. In addition, the 
Commission finds that the foregoing action does not 
impose any burden on competition. 


Part 200 of Title 17 of the Code of Federal Regu- 
lations is amended by adding paragraph (a)(32) to 
§200.30-3, as follows: 


§200.30-3 Delegation of authority to Director of 
Division of Market Regulation 


(a) 


(32( Pursuant to paragraph (e) of Rule 10b-10 
(240.10b-10(e) of this chapter), to grant exemptions 
from Rule 10b-10. 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16078/ August 2, 1979 


Suspension of Duty to File Reports Upon Termination 
of Registration 


AGENCY: Securities and Exchange Commission. 


ACTION: Final rules. 

SUMMARY: The Commission announces the con- 
ditional adoption of a new rule suspending an issuer’s 
duty to file certain reports as to a class of securities 
pursuant to Section 15(d) of the Securities Exchange 
Act of 1934 (the “Exchange Act”’) for the balance of 
the issuer's fiscal year if the registration of such class 
is terminated under Section 12(d) or 12(g)(4) of the 
Exchange Act. The Commission is also conditionally 
adopting at this time related amendments to existing 
Rule 12g-4. 


DATES: Interested persons will have until (30 days 
from publication in the Federal Register) to comment 
upon the inclusion of securities registered under 12(b) 
of the Exchange Act into new Rule 12h-4, after which 
the Commission will review the comments and make 
such changes in Rule 12h-4, if any, that it deems 
necessary and appropriate. 


If no material changes are necessitated by the 
comments, the new Rule 12h-4 as well as the amend- 
ments to existing Rule 12g-4 and Form 12g-4/15d-6 
will become effective on (10 days after the close of 
the above comment period). 


ADDRESS: Comments should refer to File No. 
S7-777 and should be submitted in triplicate to 
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George A. Fitzsimmons, Secretary, Securities and 
Exchange Commission, 500 North Capitol Street, 
Washington, D.C. 20549. 


FOR FURTHER INFORMATION CONTACT: John 
J. Heneghan (202-755-1240), Division of Corporation 
Finance, Securities and Exchange Commission, 500 
North Capitol Street, Washington, D.C. 20549. 


SUPPLEMENTARY INFORMATION: The Securities 
and Exchange Commission today announced the 
conditional adoption of a new Rule 12h-4 (17 CFR 
240.12h-4) under the Securities Exchange Act of 1934 
(the ‘Exchange Act’) [15 U.S.C. 78a et seq., as 
amended by Pub. L. No. 94-29 (June 4, 1975)]. Such 
rule will immediately suspend an issuer's duty to file 
the reports required by Section 13(a) of the Exchange 
Act as to any class of securities pursuant to Section 
15(d) of the Exchange Act for the balance of the 
issuer's fiscal year upon the deregistration of that 
class of securities pursuant to Section 12(d) of the 
Exchange Act or the filing of a certification on Form 
12g-4/15d-6 with respect to that class. If, at the be- 
ginning of the issuer’s next fiscal year, the securities 
of such class are held of record by less than 300 
persons, the duty to file all reports required by 
Section 13 of the Exchange Act shall be suspended 
pursuant to Section 15(d) of the Exchange Act. As is 
now the case, this suspension shall continue auto- 
matically for each subsequent fiscal year if at the 
beginning of such year the securities of such class are 
held of record by less than 300 persons. It should be 
noted that if the certification on Form 12g-4/15d-6 is 
subsequently withdrawn or denied the issuer shall, 
within 60 days after such withdrawal or denial, file 
the reports which would have been required absent 
the suspension. 


The Commission today also announced the con- 
ditional amendment of Rule 12g-4 under the 
Exchange Act and of Form 12g-4/15d-6 thereunder. 
The amendment to Rule 12g-4 suspends an issuer’s 
duty to file the reports required by Section 13(a) of 
the Exchange Act immediately upon the filing of the 
certification on Form 12g-4/15d-6. The remaining 
obligations imposed by Section 13 are suspended 90 
days after certification. As with the new Rule 12h-4, 
if the certification is subsequently withdrawn or 
denied the reports must be filed within 60 days. Form 
12g-4/15d-6 is being conditionally amended to reflect 
the new rule and the amendments in Rule 12g-4. 


In Securities Exchange Act Release No. 14417 
(January 26, 1978) [43 FR 4254], the Division of 
Corporation Finance was delegated the authority to 
grant routine applications under Section 12(h), thus 
relieving the Commission of the need to consider 
such matters. In that Release, the Commission noted 
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that inasmuch as many applications filed under 
Section 12(h) are routine in nature, and do not 
involve policy considerations or novel questions, it is 
not necessary for the Commission to consider each 
application on an individual basis. The processing of 
such Section 12(h) applications, however, still re- 
quires considerable staff time. Recent acquisition 
activity has given rise to many Section 12(h) 
applications in situations where a corporation is the 
sole holder of a class of an acquired company’s 
securities subject to a Section 15(d) duty to file 
reports. It was the staff’s judgment that any benefit 
of requiring corporations to either file reports beyond 
the termination of their registration under Section 
12(g) or to apply for exemption under Section 12(h) 
was generally outweighed both by the burden of 
compliance imposed upon such corporations and by 
the burden placed upon the staff in processing 
routine Section 12(h) applications. 


On April 23, 1979 the Commission issued a release 
(Securities Exchange Act Release No. 15757 [44 FR 
25470] inviting comments on proposed Rule 12h-4 
which was designed to reduce the number of routine 
Section 12(h) applications which the staff must 
process, or, alternatively, reduce the compliance 
burden on corporations, by commencing the Section 
15(d) suspension of reporting obligations concurrent- 
ly with the Section 12(g)(4) deregistration. Ten letters 
of comment were received, all of which supported 
the proposed rule, although many stated that it did 
not go far enough to relieve issuers of unnecessary 
reporting obligations. 


Several commentators stated tht the rule should be 
“triggered” not only by termination of registration 
under Section 12(g) of the Exchange Act but also, in 
certain circumstances, by termination of exchange 
listing under Section 12(b). It was pointed out, for 
example, that if a corporation's: securities are delisted 
from a national exchange after the number of security 
holders is reduced to fewer than 300 (such as after 
the corporation is merged into another corporation), 
its registration and obligation to file reports under 
Section 13 would be terminated under Section 12(d) 
and the corporation would never be subject to 
Section 12(g). Therefore, the proposed rule, which is 
“triggered” by the termination of registration under 
Section 12(g), would not operate and the corporation 
would remain subject to reporting requirements under 
Section 15(d) for the remainder of that fiscal year, 
resulting in what the commentators believe to be a 
meaningless distinction between those securities 
registered pursuant to Section 12(g) and those 
registered pursuant to Section 12(b). The Commis- 
sion agrees with these commentators and has 
amended the final Rule 12h-4 accordingly. 





A number of commentators offered varying sug- 
gestions to amend the proposed rule to eliminate or 
decrease an issuer's duty to coninue to file reports 
after certification on Form 12g-4/15d-6 was filed. 
After consideration of the matter the Commission de- 
cided to amend the final Rule 12h-4 to immediately 
suspend an issuer's duty to file the reports required 
by Section 13(a), often the most onerous of an 
issuer’s duties, upon deregistration under Section 
12(d) or filing of the certification under Section 
12(g)(4). However, in order to protect investors in 
situations such as those involving “going private” 
transactions it was decided that the rule would not 
suspend any of the other obligations imposed by 
Section 15(d) until the first day of the fiscal year in 
which the number of shareholders of record dropped 
below 300. For the same reasons it was deemed 
appropriate to amend Rule 12g-4, eliminating the 
90-day “waiting period’ as to Section 13(a) reports 
while retaining it for all other purposes. 


Text of New and Amended Rules and Form 


Chapter II of Title 17 of the Code of Federal Regu- 
lations is amended as follows: 


PART 240—GENERAL RULES AND REGULATIONS, 
SECURITIES EXCHANGE ACT OF 1934 


1. By revising 8240.12g-4 to read as follows: 


§240.12g-4 Certification of termination of registra- 
tion under section 12(g). 


Pursuant to section 12(g)(4), termination of regis- 
tration of a class of security shall take effect 90 days, 
or such shorter period as the Commission may 
determine, after the issuer certifies to the Com- 
mission on Form 12g-4/15d-6 that the number of 
holders of record of such class of security is reduced 
to less than 300 persons; Provided, however, That 
the issuer’s duty to file any reports required under 
section 13(a) shall be suspended immediately upon 
such certification; Provided further, That if the certi- 
fication on Form 12g-4/15d-6 is subsequently with- 
drawn or denied, the registrant shall, within 60 days 
after the date of such withdrawal or denial, file with 
the Commission all reports which would have been 
required to be filed had the certification on Form 
12g-4/15d-6 not been filed. If the issuer has merged 
into, or consolidated with another issuer or issuers, 
the form shall be filed by the successor issuer. The 
form shall be filed in addition to any other report re- 
quired to be filed with the Commission in connection 
with the number of holders of record. 


2. By adding 8240.12h-4 to read as follows: 


§240.12h-4 Partial exemption from section 15(d) 
upon termination of registration under Section 12. 


(a) Except as provided under paragraph (b) herein, 
the duty to file the reports required by section 13(a) 
as to any class of securities pursuant to section 15(d) 
shall be immediately suspended as to that class of 
securities upon either: (1) the deregistration of that 
class of securities pursuant to section 12(d) if that 
class of securities would not thereupon be deemed 
registered pursuant to section 12(g) or the rules or 
regulations thereunder, or (2) the filing of a certifi- 
cation on Form 12g-4/15d-6 with respect to that class 
of securities; Provided, however, That if the certifi- 
cation on Form 12g-4/15d-6 is subsequently with- 
drawn or denied, the registrant shall, within 60 days 
after the date of such withdrawal or denial, file with 
the Commission all reports which would have been 
required to be filed had the certification on Form 
12g-4/15d-6 not been filed. 


(b) The suspension shall not be in effect for any 
subsequent fiscal year at the beginning of which 
securities of such class are held of record by 300 or 
more persons. 


(c) All duties arising under Section 15(d), other than 


the duty to file the reports required by section 13(a), 
shall remain in effect under paragraph (b) above 
unless otherwise suspended under section 15(d). 


PART 249—FORMS, SECURITIES EXCHANGE ACT 
OF 1934 


3. By amending the facing sheet and general 
instructions of Form 12g-4/15d-6 (88249.323 and 
249.333) as follows: 


§249.323 Form 12g-4. Certification of termination of 
registration of a class of security under section 12(g) 
of the Act. 


§249.333 Form 15d-6 for suspension of duty to file 
reports pursuant to section 15(d) of the Securities 
Exchange Act of 1934. 


CERTIFICATION PURSUANT TO RULE 129-4 OR 
NOTICE PURSUANT TO RULE 15d-6 


+ 


Will Section 15(d), subject to Rule 12h-4, become 
applicable because this class of securities has been 
offered pursuant to an effective Securities Act re- 
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gistration and the tests of Section 15(d) are met? 


[ ] Yes { ] No 


RULE 12g-4. Certification of termination of regis- 
tration under section 12(g). 


Pursuant to Section 12(g)(4), termination of regis- 
tration of a class of security shall take effect 90 days, 
or such shorter period as the Commission may de- 
termine, after the issuer certifies to the Commission 
on Form 12g-4/15d-6 that the number of holders of 
record of such class of security is reduced to less 
than 300 hundred persons; Provided, however, That 
the issuer’s duty to file any reports required under 
section 13(a) shall be suspended immediately upon 
such certification; Provided further, That if the certifi- 
cation on Form 12g-4/15d-6 is subsequently 
withdrawn or denied, the registrant shall, within 60 
days after the date of such withdrawal or denial, file 
with the Commission all reports which would have 
been required to be filed had the certification on 
Form 12g-4/15d-6 not been filed. If the issuer has 
merged into, or consolidated with another issuer or 
issuers, the form shall be filed by the successor 
issuer. The form shall be filed in addition to any other 
report required to be filed with the Commission in 
connection with the number of holders of record. 


CERTAIN FINDINGS 


As required by Section 23(a) of the Exchange Act, 
the Commission has specifically considered the 
impact which the new rule and the amendments to 
an existing rule and form adopted herein would have 
on competition and has concluded that they would 
impose no significant burden on competition. In any 
event, the Commission has determined that any 
possible burden will be outweighed by and is neces- 
sary and appropriate to achieve the benefits of these 
changes to investors and registrants. 


In order to give interested persons an opportunity to 
comment upon the inclusion of securities registered 
under Section 12(b) of the Exchange Act into new 
Rule 12h-4, comments will be accepted on or before 
(30 days from the date of publication in the Federal 
Register), after which the Commission will review the 
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comments and make such changes to Rule 12h-4, if 
any, that it deems necessary and appropriate. If no 
material changes are necessitated by the comments, 
the new Rule 12h-4 as well as the amendments to 
existing Rule 12g-4 and Form 12g-4/15d-6 will 
become effective (10 days after the close of the 
above comment period). However, issuers who file 
certifications on Form 12g-4/15d-6 prior to the ef- 
fectiveness of this rule but who have Section 13(a) 
reports due after the effectiveness of the rule need 
not file such reports. 


STATUTORY AUTHORITY: 


Rule 12h-4 is promulgated and Rule 12g-4 and Form 
12g-4/15d-6 are amended pursuant to Sections 12(h), 
12(g)(4), 13, 15(d) and 23(a) of the Securities 
Exchange Act of 1934. 


[Secs. 12(g)(4), 12(h), 13, 15(d), 23(a), 48 Stat. 892, 
894, 895, 901, sec. 203(a), 49 Stat. 704; secs. 3, 8, 49 
Stat. 1377, 1379; secs. 3, 4, 6, 78 Stat. 565-568, 569, 
570-574; sec. 2, 82 Stat. 454; secs. 1, 2, 84 Stat. 
1497; sec. 105(b), 88 Stat. 1503; secs. 8, 9, 10, 18, 89 
Stat. 117, 118, 119, 155; sec. 308(b), 90 Stat. 57 
secs. 202, 203, 204, 91 Stat. 1494, 1498, 1499, 1500; 
15 U.S.C. 781(g)(4), 781(h), 78m, 780(d), 78wia)] 


By the Commission. 


George A. Fitzsimmons 
Secretary 





SECURITIES EXCHANGE ACT OF 1934 
Release No. 16079/ August 2, 1979 


NOTICE OF WITHDRAWAL OF PROPOSED RULE 
CHANGE BY THE MUNICIPAL SECURITIES RULE- 
MAKING BOARD 


File No. SR-MSRB-79-2 


On March 2, 1979, the Municipal Securities Rule- 
making Board (the “MSRB”’) filed with the Com- 
mission, pursuant to Section 19(b) of the Securities 
Exchange Act of 1934 and Rule 19b-4 thereunder, a 
proposed rule change to modify existing MSRB rule 
G-12 on uniform practice. The proposed amendment 





would provide explicitly that delivery of municipal 
securities accompanied by a delivery ticket containing 
an error relating only to the CUSIP number of the 
securities shall constitute good delivery. The 
proposed rule change would not require that the 
party receiving the delivery ticket notify the contra- 
party of such an error. The provision of MSRB rule 
G-12 requiring the use of CUSIP numbers on delivery 
tickets became effective January 1, 1979. 


On December 21, 1978, the MSRB, in a notice 
announcing Commission approval of a _ previous 
amendment to MSRB rule G-12 (File No. 
SR-MSRB-78-17), indicated its position that delivery 
of municipal securities should not be rejected if the 
only error on the delivery ticket relates to the CUSIP 
number and stated that it would consider further 
clarification of MSRB rule G-12 with respect to errors 
in CUSIP numbers on delivery tickets. Notice of the 
proposed rule change together with its terms of 
substance was given by publication of a Commission 
release (Securities Exchange Act Release No. 15622 
(Mar. 9, 1978)) and by publication in the Federal 
Register (44 FR 20325 (1979)). The Commission 
received one comment letter which expressed 
concern that the proposed amendment might be 
interpreted to “undercut” the use of CUSIP numbers, 
thereby hindering the achievement of a uniform 
processing and clearance system for the municipal 
securities industry. 


By letter dated July 27, 1979, the MSRB advised the 
Commission that it wished to withdraw the proposed 
rule change from further consideration because of the 
MSRB’'s concerns that the proposed amendment, by 
singling out errors in CUSIP numbers, might be 
“misconstrued to permit municipal securities profes- 
sionals to reject delivery of securities for other 
informational errors on delivery tickets.”’ In its letter, 
the MSRB stated that it nevertheless continues to 
believe that delivery of municipal securities should 
not be rejected solely because of an error in the 
CUSIP number appearing on the delivery ticket. 


The Commission has considered the above-men- 
tioned letter from the MSRB as a request for consent 
to the withdrawal of the referenced rule proposal. 
Accordingly, the proposed amendment included in 
the referenced submission is withdrawn. 


For the Commission, by the Division of Market 
Regulation pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21163/July 27, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6097/July 27, 1979 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21164/July 27, 1979 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
20 Montchanin Road 
Wilmington, Delaware 19807 


(70-6291) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
SHORT-TERM NOTES TO BANKS AND TO 
DEALERS IN COMMERCIAL PAPER AND 
EXCEPTION FROM COMPETITIVE BIDDING 


NOTICE IS HEREBY GIVEN that The Columbia Gas 
System, Inc. (“Columbia”), a registered holding 
company, has filed an application and an 
amendment thereto with this Commission pursuant 
to the Public Utility Holding Company Act off 1935 
(‘Act’), designating Section 6(b) of the Act and Rule 
50(a)(5) promulgated thereunder as applicable to 
the following proposed transactions. All interested 
persons are referred to the application, which is 
summarized below, for a complete statement of the 
proposed transactions. 


Columbia requests that through May 31, 1980, the 
exemption from the provision of 6(a) of the Act 
afforded it by the first sentence of 6(b), relative to 
the issue and sale of short-term notes, be increased 
from 5% to approximately 18% and that Columbia 
be permitted to issue and sell through May 31, 
1980, and/or have outstanding, at any one time, up 
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to $270,000,000 principal amount of short-term 
notes. Generally, Columbia will make the proceeds 
from the sale of these notes available to its 
subsidiary companies for the purchase of gas for 
underground storage and liquid hydrocarbons 
inventories and for other short-term requirements. 
In this regard, see Columbia's filing for intrasystem 
financing (File No. 70-6282). It is stated that the 
shortterm gas and liquid hydrocarbon requirements 
of approximately $306,400,000 may make it 
necessary to have outstanding at any one time up to 
May 31, 1980, the aforesaid short-term notes inthe 
aggregate amount of $270,000,000. 


Columbia proposes to issue and sell commercial 
paper to one or more dealers, and it will continue to 
do so as long as the effective interest rate is less 
than the effective interest cost which Columbia 
would have to pay to banks for an equivalent 
amount of funds as of the date of borrowing, except 
that, in order to obtain greater flexibility, commer- 
cial paper may be issued with a maturity of not more 
than 60 days from the date of issue with an effective 
interest cost in excess of such effective interest cost 
on bank borrowings. 


The commercial paper will be in the form of 
promissory notes with maturities not to exceed 270 
days and will not be prepayable prior to maturity. 
The actual maturities will be determined by market 
conditions, effective interest cost to Columbia, and 
Columbia’s anticipated cash requirements at the 
time of issuance. The commercial paper notes will 
be issued in denominations of not less than 
$50,000 and not more than $5,000,000 and will be 
sold to the dealers at a discount which will be notin 
excess of the discount rate per annum prevailing at 
the date of issuance for commercial paper of the 
particular maturity and rating. 


It is stated that no commission or fee will be payable 
in connection with the issuance and sale of the 
commercial paper notes. Each dealer, as principal, 
will reoffer such notes at a discount rate of 1/8 of 
1% per annum less than the discount rate to 
Columbia. The reoffering will be made to not more 
than an aggregate of 200 customers of the dealers, 
such customers to be identified and designated in 
lists (nonpublic) prepared in advance. No additions 
will be made to the customer lists, which will con- 
sist of institutional investors, without first advising 
this Commission. It is expected that Columbia’s 
commercial paper notes will be held by customers 
to maturity, but, if they wish to resell prior thereto, 
the applicable dealer, pursuant to a repurchase 
agreement, will repurchase the notes and reoffer 
the same to others in its specified list of customers. 


Columbia requests exception from the competitive 
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bidding requirements of Rule 50 for the proposed 
issue and sale of its commercial paper. In support of 
this request, Columbia states that the proposed 
commercial paper notes will have a maturity of nine 
months or less, that it is not practical to invite 
competitive bids for commercial paper, and that 
current rates for commercial paper for such prime 
borrowers as Columbia are published daily in 
financial publications. 


Columbia proposes that up to $270,000,000 of the 
proposed short-term borrowings may be inthe form 
of short-term bank notes, issued from time to time 
in accordance with two agreements establishing 
credit-lines with participating banks. In no event 
will the proposed bank borrowings and/or 
commercial paper exceed an aggregate amount of 
$270,000,000, at any one time outstanding. The 
notes are to be repaid on or before May 31, 1980, 
and will be prepayable, in whole or in part, without 
penalty. 


The first agreement consists of bank loan lines of 
credit aggregating $120,000,000 in accordance 
with agreements with seven participating banks, 
and the second agreement consists of bank loan 
lines of credit aggregating $75,000,000 in 
accordance with agreements with twenty-five 
participating banks. Columbia intends to maintain 
average annual compensating balances in 
connection with certain banks participating in the 
two above-mentioned lines of credit equating tothe 
greater of 10% of the lines of credit or 20% of the 
annual average outstanding loan balance. Interest 
on any loans outstanding under the first line of 
credit is to be at a mutually acceptable rate nego- 
tiated at the time of the borrowings, but in no event 
is such rate to exceed the prime rate in effect from 
time to time at Chemical Bank, New York. Interest 
on any loans outstanding under the second line of 
credit is to be at the prime rate in effect from time to 
time at Morgan Guaranty Trust Company of New 
York. 


The expenses to be paid by Columbia in connection 
with the proposed transactions are estimated at 
$22,000, including rating fees estimated at 
$18,000 and charges for services of Columbia Gas 
System Service Corporation estimated at $1,500. 
Columbia has also requested that authority be 
granted to file certificates under Rule 24 with 
respect to the proposed transactions on a quarterly 
basis. 


The application states that no state commission and 
no federal commission, other than this 
Commission, has jurisdiction over the proposed 
transactions. 





NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 20, 1979, 
request in writing that a hearing be held on such 
matter, stating the nature of his interest, the 
reasons for such request, and the issues of fact or 
law raised by the filing which he desires to contro- 
vert; or he may request that he be notified if the 
Commission should order a hearing thereon. Any 
such request should be addressed: Secretary, 
Securities and Exchange Commission, 
Washington, D.C. 20549. A copy of such request 
should be served personally or by mail upon the 
applicant at the above-stated address, and proof of 
service (by affidavit or, in case of an attorney at law, 
by certificate) should be filed with the request. At 
any time after said date, the application, as 
amended or as it may be further amended, may be 
granted as provided in Rule 23 of the General Rules 
and Regulations promulgated under the Act, or the 
Commission may grant exemption from such rules 
as provided in Rules 20(a) and 100 thereof or take 
such other action as it may deem appropriate. 
Persons who request a hearing or advice as to 
whether a hearing is ordered will receive any 
notices and orders issued in this matter, including 
the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 


Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21165/July 31, 1979 


In the Matter of 


CENTRAL AND SOUTH WEST FUELS, INC. 
Golden, Colorado 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
ASH CREEK MINING COMPANY 
Tulsa, Oklahoma 


SOUTHWESTERN ELECTRIC POWER COM- 
PANY 
Shreveport, Louisiana 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


(70-6235) 


SUPPLEMENTAL ORDER AUTHORIZING FUEL 
EXPLORATION AND DEVELOPMENT BUDGETS 


Central Power and Light Company (‘’CPL”’), Public 
Service Company of Oklahoma (‘‘PSO”), South- 
western Electric Power Company (‘“SWEPCO”) and 
West Texas Utilities Company (‘“WTU”), each an 
electric utility subsidiary of Central and South West 
Corporation, a _ registered holding company, 
together with Central and South West Fuels, Inc. 
(“CSWF"’), a fuel subsidiary of CPL, PSO, SWEPCO, 
and WTU, and Ash Creek Mining Company, a 
mining subsidiary of PSO, have filed with this Com- 
mission post-effective amendments to their appli- 
cation-declaration previously filed and amended in 
this matter pursuant to Sections 9(a), 10, 12 and 13 
of the Public Utility Holding Company Act of 1935 
(‘Act’) and Rules 90-95 promulgated thereunder 
concerning the following matters. 


By orders dated December 28, 1978, March 30, 
1979, May 11, 1979, May 31, 1979, and June 28, 
1979 (HCAR Nos. 20864, 20983, 21046, 21071 
and 21124), applicants-declarants have been 
authorized fuel exploration and development 
budgets through the period ending July 31, 1979, in 
these amounts: CSWF Coal, $2,850,000; CSWF 
Lignite, $10,701,000; CSWF Uranium, $1,521,000; 
CSWF Administrative, $834,000; CPL Oil and Gas, 
$6,395,000; PSO Oil and Gas, $15,070,000; and 
SWEPCO Oil and Gas, $3,581,000. These 
authorized amounts are part of the following budget 
authorization, as revised, sought by applicants- 
declarants for the 15-month period ending March 
31, 1980: 


$29,079,600 
12,290,300 
33,922,900 
5,968,600 


The CSWF $29,079,600 budget authorization is 
composed as follows: coal projects, $4,189,000; 
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lignite projects, $18,662,000; uranium projects, 
$2,017,000; administrative expenditures, 
$1,568,000; and contingency margin, $2,643,000 
(a sum representing 10% of the total other budgeted 
expenditures). The CPL, PSO and SWEPCO budget 
authorizations of $12,290,300, $33,922,900 and 
$5,968,600, respectively, are for oil and gas 
exploration and development activities to be con- 
ducted by them unilaterally or with non-affiliated 
entities (and include a contingency margin of 10% 
of the other budgeted expenditures in each case). 


The record is incomplete with respect to the budget 
request for the CSWF coal projects. 


The fees and expenses to be incurred in connection 
with the fuel budgets are estimated at $15,000, in- 
cluding legal fees of $10,000. No state commission 
and no federal commission, other than. this 
Commission, has jurisdiction over the fuel budgets. 


Due notice of the filing of said post-effective amend- 
ments to the application-declaration has been given 
in the manner prescribed in Rule 23 promulgated 
under the Act (HCAR Nos. 21046 and 21124), and 
no hearing has been requested of or ordered by the 
Commission. Upon the basis of the facts in the 
record, it is hereby found that the applicable 
standards of the Act and the Rules thereunder are 
satisfied and that no adverse findings are 
necessary; and that it is appropriate in the public 
interest and in the interest of investors and con- 
sumers that said application-declaration, as 
amended, be granted and permitted to become 
effective in part: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and Rules thereunder, that appli- 
cants-declarants be, and they hereby are, 
authorized effective forthwith fuel exploration and 
development budgets for the 15-month period 
ending March 30, 1980, in the following individual 
amounts: CSWF Lignite, $18,662,000; CSWF 
Uranium, $2,017,000; CSWF Administrative, 
$1,568,000; CSWF Contingency Margin, 
$2,643,000; CPL Oil and Gas, $12,290,300; PSO 
Oil and Gas, $33,922,900; SWEPCO Oil and Gas, 
$5,968,600; subject to the terms and conditions 
prescribed in Rule 24 promulgated under the Act, 
except that certificates thereunder shall be filed 
quarterly. 


IT IS FURTHER ORDERED that CSWF be, and it 
hereby is, authorized effective forthwith a coal 
projects budget for the period August 1 through 
September 30, 1979, of $500,000. 


IT 1S FURTHER ORDERED that jurisdiction be, and it 
hereby is, reserved with respect to the CSWF coal pro- 
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jects budget for the period October 1, 1979, through 
March 31, 1980. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY ACT OF 
1935 
Release No. 21166/July 31, 1979 


In the Matter of 


CENTRAL AND SOUTH WEST CORPORATION 


CENTRAL AND SOUTH WEST SERVICES, INC. 
Dallas, Texas 


CENTRAL POWER AND LIGHT COMPANY 
Corpus Christi, Texas 


SOUTHWESTERN ELECTRIC POWER COM- 
PANY 
Shreveport, Louisiana 


PUBLIC SERVICE COMPANY OF OKLAHOMA 
Tulsa, Oklahoma 


WEST TEXAS UTILITIES COMPANY 
Abilene, Texas 


(70-6163) 


ORDER AUTHORIZING ADDITION OF BANK FROM 
WHICH SHORT-TERM BORROWINGS MAY BE 
MADE 


Central and South West Corporation (“CSW”), a 
registered holding company, and five of its subsid- 
iaries, Central Power and Light Company (‘‘CPL”’), 
Southwestern Electric Power Company 
(“SWEPCO"), West Texas Utilities Company 
(“WTU’), Public Service Company of Oklahoma 





(“PSO”), and Central and South West Services, Inc. 
(“CSWS") have filed with this Commission a post- 
effective amendment to their application-declara- 
tion previously filed and amended in this matter 
pursuant to Sections 6, 7, 9(a), 10, 12(b) and 12(f) of 
the Public Utility Holding Company Act of 1935 
(“‘Act’’) and Rules 43, 45 and 50 promulgated there- 
under concerning the following transaction. 


By order dated July 19, 1979 (HCAR No. 21150), 
applicants-declarants were authorized to incur 
short-term borrowings through December 31, 
1980, in an aggregate collective amount of 
$200,000,000 and in the following individual 
amounts: CSW, $200,000,000; CPL, $71,000,000; 
PSO, $77,000,000; SWEPCO, $60,000,000 (such 
amount to revert to $50,000,000 when the capital 
contribution by CSW to SWEPCO authorized by 
order dated June 27, 1979 (HCAR No. 21121), is 
made); WTU, $15,000,000; and CSWS, 
$2,000,000. The borrowings are made pursuant to 
a CSW system money pool, which involves borrow- 
ings through arrangements with banks and the sale 
of commercial paper as set forth in said order. 


By post-effective amendment applicants-declar- 
ants seek to add proposed borrowings of up to 
$5,000,000 from funds managed by the trust 
department of First City Bank of Dallas to their 
authorized borrowing arrangement. Such 
borrowings would be evidenced by notes payable on 
demand and would bear interest at a rate equal to 
the highest annual interest rate on 30 to 179-day 
commercial paper placed by a major finance 
company as reported in The Wall Street Journal. 


The fees and expenses to be incurred in connection 
with the proposed transaction are estimated at $75. 
No state commission and no federal commission, 
other than this Commission, has jurisdiction over 
the proposed transaction. 


Upon the basis of the facts in the record, as 
amended by said post-effective amendment, it is 
hereby found that the applicable standards of the 
Act and the Rules thereunder are satisfied and that 
no adverse findings are necessary; and that it is 
appropriate in the public interest and in the interest 
of investors and consumers that said application- 
declaration, as amended by said post-effective 
amendment, be granted and permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and Rules thereunder, that said 
application-declaration, as amended by said post- 
effective amendment, be, and it hereby is, granted 
and permitted to become effective forthwith, sub- 
ject to the terms and conditions prescribed in Rule 


24 promulgated under the Act, except that certifi- 
cates thereunder shall be filed quarterly. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21167/July 31, 1979 


In the Matter of 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 


(70-6297) 


ORDER PERMITTING WITHDRAWAL OF PRO- 
POSAL FOR ISSUANCE AND SALE OF PREFERRED 
STOCK 


Jersey Central Power & Light Company (‘Jersey 
Central’), an electric utility subsidiary of General 
Public Utilities Corporation, a registered holding com- 
pany, has filed with this Commission an amendment 
to its application previously filed herein pursuant to 
Section 6(b) of the Public Utility Holding Company 
Act of 1935 (‘‘Act’’) and Rule 50(a) (5) promulgated 
thereunder concerning the following matter. 


Notice was given on April 27, 1979 (HCAR No. 
21021), that Jersey Central proposed to issue and sell 
up to $60,000,000 stated value of cumulative pre- 
ferred stock and requested an exemption from com- 
petitive bidding in connection therewith. 


Jersey Central has now filed a letter requesting with- 
drawal of the proposal, stating that it has determined 
not to issue such stock in the near future. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that leave to 
withdraw the application be, and it hereby is, 
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granted, and the application is hereby deemed to be 
withdrawn effective forthwith. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21168/July 31, 1979 


In the Matter of 


GENERAL PUBLIC UTILITIES CORPORATION 
Parsippany, New Jersey 


JERSEY CENTRAL POWER & LIGHT COMPANY 
Morristown, New Jersey 


(70-6303) 


ORDER PERMITTING WITHDRAWAL OF PRO- 
POSAL FOR ISSUANCE AND SALE OF DEBEN- 
TURES BY SUBSIDIARY AND GUARANTY THERE- 
OF BY HOLDING COMPANY 


Jersey Central Power & Light Company (‘Jersey 
Central’), an electric utility subsidiary of General 
Public Utilities Corporation (‘‘GPU”), a registered 
holding company, has filed with this Commission an: 
amendment to the application-declaration previously 
filed and amended herein by it and GPU pursuant to 
Sections 6(b) and 12 of the Public Utility Holding 
Company Act of 1935 (‘‘Act’’) and Rules 45 and 50(a) 
(5) promulgated thereunder concerning the following 
matter. 


Notice was given on June 6, 1979 (HCAR No. 21085), 
that Jersey Central proposed to issue and sell up to 
$50,000,000 aggregate principal amount of unsecured 
debentures and requested an exemption from compe- 
titive bidding in connection therewith. The deben- 
tures were to be guaranteed by GPU. 
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Jersey Central has now filed a letter requesting with- 
drawal of the proposal, stating that it has determined 
not to issue such debentures in the near future. 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and Rules thereunder, that leave to 
withdraw the application-declaration be, and it here- 
by is, granted, and the application-declaration is 
hereby deemed to be withdrawn effective forthwith. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21169/ August 1, 1979 


In the Matter of 


THE POTOMAC EDISON COMPANY 
Downsville Pike 
Hagerstown, Maryland 21740 


(70-6335) 


NOTICE OF PROPOSED ISSUANCE AND SALE OF 
FIRST MORTGAGE BONDS AT COMPETITIVE 
BIDDING 


NOTICE IS HEREBY GIVEN that The Potomac Edison 
Company (“‘Potomac”’), a wholly owned electric util- 
ity subsidiary company of Allegheny Power System, 
Inc., a registered holding company has filed an appli- 
cation with this Commission pursuant to the Public 
Utility Holding Company Act of 1935 (’’Act’’) desig- 
nating Sections 6 and 7 of the act and Rule 50 pro- 
mulgated thereunder as applicable to the following 
proposed transaction. All interested persons are 
referred to the application, which is summarized 
below, for a complete statement of the proposed 
transaction. 





Potomac proposes to issue up to $30,000,000 aggre- 
gate principal amount of its First Mortgage Bonds 
(the ‘‘Bonds”) in one or more series, each such series 
to have a term of not less than five years nor more 
than 30 years and to sell such bonds at competitive 
bidding for the best price obtainable but for a price to 
Potomac of not less than 100% (unless Potomac shall 
have authorized a lower percentage not less than 
99%) nor more than 102-3/4% of the principal 
amount thereof. Potomac may request by amend- 
ment hereto that such sale be excepted from the 
competitive bidding requirements of Rule 50 should 
circumstances develop which, in the opinion of 
Potomac’s management, make competitive bidding 
impractical or undesirable and make such exception in 
the best interest of Potomac and its investors and 
consumers. 


The Bonds will be issued under and secured by the 
Indenture dated as of October 1, 1944, between 
Potomac and Chemical Bank and Thomas J. Foley, 
as Trustee, as heretofore supplemented and amended 
and as to be further supplemented and amended by a 
Supplemental Indenture to be dated September 1, 
1979. 


Potomac states that it is difficult to determine, under 
present bond market conditions, whether it would be 
more advantageous to Potomac to sell bonds having 
a 30-year or some shorter term. Potomac states that 
it desires to have available the necessary flexibility to 
adjust its financing program to developments in the 
market for long-term debt securities when and as 
they occur in order to obtain the best possible price 
and interest rate for its Bonds. Potomac proposes, 
therefore, that Potomac decide on the term and num- 
ber of series of the Bonds at a later time, which may 
be before or after September 11, 1979, and notify 
prospective purchasing underwriters by telegraphic or 
other written notice of its decision, not less than 72 
hours prior to the day the Bonds are to be offered. 


It is proposed that the Bonds will be redeemable at 
any time at the option of Potomac, except that prior 
to September 1, 1984, the Bonds shall not be re- 
deemable directly or indirectly, at the regular redemp- 
tion price, described in the Indenture, with, or in 
anticipation of, monies borrowed at an interest cost 
to Potomac of less than the cost of money to 
Potomac in respect of such Bonds. 


Potomac proposes to publicly invite sealed written 
proposals for the Bonds at least 6 days prior to enter- 
ing into any contract or agreement for the issuance 
and sale of the Bonds. It is expected that bids will be 
submitted for the Bonds on or as soon after Septem- 
ber 18, 1979, as market conditions appear to Poto- 
mac to be appropriate. It is expected that the suc- 


cessful bidder will make a public offering of the 
Bonds. 


Potomac proposes to use the proceeds from the sale 
of the Bonds to pay or pre-pay short-term debt, and 
to finance its construction program which was ex- 
pected to have gross expenditures aggregating be- 
tween $150,000,000 and $155,000,000 for 1979 and 
1980. Short-term debt outstanding at the time of 
issuance of the Bonds is estimated at approximately 
$40,000,000, rising from $36,000,000 outstanding on 
June 30, 1979. 


The fees and expenses to be incurred in connection 
with this transaction are to be filed by amendment. It 
is stated that the State Corporation Commission of 
Virginia and the Public Service Comission of Mary- 
land have jurisdiction over the issuance and sale of 
the Bonds. It is further stated that no other state or 
federal commission, other than this Commission, has 
jurisdiction over the proposed transaction. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 31, 1979, request 
in writing that a hearing be held on such matter, 
stating the nature of his interest, the reasons for such 
request, and the issues of fact or law raised by said 
application which he desires to controvert; or he may 
request that he be notified if the Commission should 
order a hearing thereon. Any such request should be 
addressed: Secretary, Securities and Exchange 
Commission, Washington,D.C. 20549. A copy of 
such request should be served personally or be mail 
upon the applicant at the above-stated address; and 
proof of service (by affidavit or, in case of an attorney 
at law, by certificate) should be filed with the re- 
quest. At any time after said date, the application, as 
filed or as it may be amended, may be granted as 
provided in Rule 23 of the General Rules and Regula- 
tions promulgated under the Act, or the Commission 
may grant exemption from such rules as provided in 
Rule 23 of the General Rules and Regulations promul- 
gated under the Act, or the Commission may grant 
exemption from such rules as provided in Rules 20(a) 
and 100 thereof or take such other action as it may 
deem appropriate. Persons who request a hearing or 
advice as to whether a hearing is ordered will receive 
notice of further developments in this matter, includ- 
ing the date of the hearing (if ordered) and any post- 
ponements thereof. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





SEC DOCKET/1501 





PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21170/ August 1, 1979 


In the Matter of 


THE COLUMBIA GAS SYSTEM, INC. 
COLUMBIA GAS SYSTEM SERVICE CORPO- 
RATION 

Wilmington, Delaware 


(70-6136) 


ORDER AUTHORIZING AUTOMATIC ADJUST- 
MENT FROM TIME TO TIME OF RATE OF RETURN 
ON CAPITAL STOCK PERMITTED SERVICE 
COMPANY TO RATE OF RETURN ALLOWED BY 
FERC TO PIPELINE SUBSIDIARY 


The Columbia Gas System, Inc. (‘‘Columbia’’), a reg- 
istered holding company, and Columbia Gas System 
Service Corporation (‘‘Service’’), its wholly owned 
subsidiary, have filed with this Commission post- 
effective amendments to the joint declaration in this 
proceeding pursuant to Section 13 of the Public 
Utility Holding Company Act of 1935 (‘‘Act’’), and 
Rules 90 and 91 promulgated thereunder as appli- 
cable to the following proposed transaction. 


Service provides accounting, rate, stationery, insur- 
ance, depreciation, research, tax, environmental, fi- 
nancial, legal, statistical, electronic data processing 
and general advisory services to the affiliated operat- 
ing company subsidiaries of Columbia. Subsidiaries 
of Columbia are billed by Service on a monthly basis 
to cover their operating costs and a return on in- 
vested capital for services rendered. 


By order dated October 11, 1978 (HCAR No. 20729), 
the Commission authorized an increase in the rate of 
return which Service is permitted to charge the other 
subsidiaries of Columbia and Columbia for services 
provided by Service. The Commission in that order 
authorized a return of 9.94%, the overall rate of re- 
turn accepted by the Federal Energy Regulatory 
Commission (‘FERC’) for Columbia Gas Transmis- 
sion Corporation by order of March 16, 1978, in set- 
tling rate procedings in Docket Nos. RP 76-94, 76-95, 
76-138 and 75-106. 


Declarants now propose that Service's rate of return 
in the future by automatically adjusted, from time to 


time, to Columbia Gas Transmission’s most recent 
overall rate of return on the net investment rate base 
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authorized or permitted by FERC to take effect, from 
time to time, without investigation or provision for re- 
fund. It is stated that 72% of Columbia’s investment 
in related subsidiaries is in transmission subsidiaries. 
Of this 72%, 52% is in Columbia Gas Transmission 
and 20% is in Columbia Gulf Transmission Company. 
The companies state it is reasonable to allow Service 
the same rate of return allowed by FERC for Colum- 
bia Gas Transmission, the largest regulated subsidiary 
in the System. With reference to Rule 91 under the 
Act, Service states that it believes such method of 
compensation is and would continue to be reason- 
able. Such new rates would become effective for 
Service either (a) upon the filing with this Commis- 
sion of the FERC order authorizing such rate for 
Columbia Gas Transmission or (b) the effective date 
of such FERC order, whichever is later. 


It is stated that no state commission and no federal 
commission, other than this Commission, has juris- 
diction over the proposed transaction. 


Due notice of the filing of said post-effective amend- 
ments has been given in the manner prescribed in 
Rule 23 promulgated under the Act (HCAR No. 
21131), and no hearing has been requested of or 
ordered by the Commission. Upon the basis of the 
facts in the record, it is hereby found that the appli- 
cable standards of the Act and the rules thereunder 
are satisfied and that no adverse findings are neces- 
sary; and that it is appropriate in the public interest 
and in the interest of investors and consumers that 
said declaration, as amended by said post-effective 
amendments, be permitted to become effective: 


IT IS ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended by said post-effective 
amendments, be, and it hereby is, permitted to be- 
come effective forthwith, subject to the terms and 


conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 








PUBLIC UTILITY HOLDING COMPANY 
ACT OF 1935 
Release No. 21171/August 1, 1979 


In the Matter of 


MIDDLE SOUTH UTILITIES, INC. 
SYSTEM FUELS, INC. 

LOUISIANA POWER & LIGHT COMPANY 
NEW ORLEANS PUBLIC SERVICE INC. 
New Orleans, Louisiana 


ARKANSAS POWER & LIGHT COMPANY 
Little Rock, Arkansas 


MISSISSIPPI POWER & LIGHT COMPANY 
Jackson, Mississippi 


(70-5259) 


SUPPLEMENTAL ORDER REGARDING LINE OF 
CREDIT BETWEEN BANK AND NONUTILITY SUB- 
SIDIARY COMPANY TO FINANCE FUEL PROCURE- 
MENT FOR OWNER ASSOCIATE UTILITY COM- 
PANIES 


Middle South Utilities, Inc. (“Middle South’’), a reg- 
istered company, its public-utility subsidiary com- 
panies, Arkansas Power & Light Company (‘‘Arkan- 
sas”), Louisiana Power & Light Company (‘‘Loui- 
siana’’), Mississippi Power & Light Company (‘‘Mis- 
sissippi’’), and New Orleans Public Service Inc., 
(“NOPSI") (collectively referred to as ‘Operating 
Companies”), and System Fuels, Inc. (‘SFI’’), a 
jointly-owned nonutility subsidiary company of the 
Operating Companies, have filed with this Commis- 
sion a fifth post-effective amendment to the declara- 
tion in this proceeding pursuant to Sections 6(a), 7, 
and 12(b) of the Public Utility Holding Company Act 
of 1935 (’‘Act’’) and Rule 45 promulgated thereunder 
regarding the following proposed transactions. 


By orders in this proceeding dated December 8, 1972, 
September 17, 1973, November 25, 1974, December 
1, 1976, and December 7, 1978 (HCAR Nos. 17797, 
18097, 18679, 19779, and 20820), the Commission 
authorized SFI to issue and sell its unsecured promis- 
sory notes, in an aggregate amount not exceeding 
$25,090,000 outstanding at any one time, to Hibernia 


National Bank in New Orleans (‘‘Hibernia’’) from time 
to time for a period of eight years from the date of a 
loan agreement (December 8, 1972) among Hibernia, 
SFI, Operating Companies, and Middle South. 


Under the loan agreement, nine other banks are par- 
ticipating to the extent of $21,590,000 or 86.1% of 
the borrowings. It is stated that as of May 31, 1979, 
SFI had issued notes under the line of credit in the 
aggregate principal amount of $25,090,000, the 
proceeds of which were applied by SFI toward the 
purchase of oil for use as fuel by Arkansas, Louisi- 
ana, Mississippi, NOPSI, and Arkansas-Missouri 
Power Company. 


It is now proposed that the maximum aggregate prin- 
cipal amount which SFI is authorized to borrow and 
reborrow through December 8, 1980, from Hibernia 
under a line of credit be increased from $25,090,000 
to $75,000,000 at any one time outstanding and that 
the purposes for which the borrowings may be made 
be modified. To effect this proposed increase in the 
amount of borrowings by SFI, said agreement, dated 
as of December 8, 1972, as previously amended, will 
be further amended to provide for borrowings up to 
an aggregate principal amount not to exceed, at any 
one time outstanding, $75,000,000 and to provide 
that the borrowings be used to finance a portion of 
SFl’s fuel oil inventory, SFI’s acquisition of natural 
gas supplies, and other expenditures (exclusive of ex- 
penditures for the purchase of nuclear materials or 
services) in connection with SFl’s fuel supply 
program. 


The same nine commercial banks will continue to 
participate in the increased borrowings by SFI from 
Hibernia. The amount of their participation in the 
increased borrowings will equal 32.72% of such bor- 
rowings at any one time outstanding, up to a maxi- 
mum of $24,540,000. Hibernia’s participation will be 
the remaining 67.28%, up to a maximum of 
$50,460,000. All the other terms and conditions 
related to the borrowings remain the same. 


SFI estimates that the market value of its fuel oil 
inventory at May 31, 1979, was $131,700,000 and that 
it will be required to maintain, through December 31, 
1979, fuel oil inventory varying from a minimum of 
5,800,000 bbls. to a maximum of 7,800,000 bbls., 
subject to fluctuation from time to time due to sea- 
sonal factors, the availability of natural gas and pur- 
chased power, and Middle South System needs. The 
present estimate of the market value of said projected 
maximum fuel oil inventory through December 31, 
1979, is $145,000,000. The maximum value of SFI’s 
fuel oil inventory in 1980 is estimated to be at least as 
high as the projected 1979 maximum value. SFI 
intends to finance this increase through a proposed 
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increase in borrowings under the Acceptance Facility 
Line of Credit Agreement, which will be the subject 
of a subsequent post-effective amendment in File No. 
70-6055 and the proposed increase in borrowings 
under the loan agreement in this proceeding. 


Available borrowings authorized under the loan 
agreement are also proposed to be used by SFI to ac- 
quire natural gas, which has become available as a 
result of recently enacted Federal energy legislation 
and will be sold to Arkansas, Louisiana, Mississippi, 
NOPSI, or Ark-Mo for use as boiler fuel. In addition, 
SFI proposes to use borrowings under the loan 
agreement not then required for the above purposes 
to meet certain of SFl’s capital expenditure require- 
ments for its fuel supply program. 


No state commission and no federal commission, 
other than this Commission, has jurisdiction over the 
proposed transactions. 


Due notice of the filing of said post-effective amend- 
ment to the declaration has been given in the manner 
prescribed in Rule 23 promulgated under the Act 
(HCAR No. 21134), and no hearing has been re- 
quested of or ordered by the Commission. Upon the 
basis of the facts in the record, it is hereby found 
that the applicable standards of the Act and the rules 
thereunder are satisfied and that no adverse findings 
are necessary; and that it is appropriate in the public 
interest and in the interest of investors and con- 
sumers that said declaration, as amended by said 
post-effective amendment, be permitted to become 
effective: 


IT 1S ORDERED, pursuant to the applicable provi- 
sions of the Act and rules thereunder, that said 
declaration, as amended by said post-effective 
amendment, be, and it hereby is, permitted to be- 
come effective forthwith, subject to the terms and 


conditions prescribed in Rule 24 promulgated under 
the Act. 


For the Commission, by the Division of Corporate 
Regulation, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10797/July 27, 1979 


SEE 


SECURITIES ACT OF 1933 
Release No. 6097/July 27, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10798/July 31, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 16051/July 31, 1979 


INVESTMENT ADVISERS ACT OF 1940 
Release No. 693/July 31, 1979 


Admin. Proc. File No. 3-4618 


ALFRED B. AVERELL, JR. 
25 Hamilton Place 
Tenafly, New Jersey 


CATHERINE BERTOLI 
1 Van Terrace 
Sparkill, New York 


RAYDOP CORPORATION 
Miami, Florida 


FREELTON INVESTMENTS LIMITED 
111 Richmond Street West 
Toronto, Canada 


NOTICE THAT INITIAL DECISION HAS BECOME 
FINAL 


The time for filing a petition for review of the initial 
decision in these proceedings has expired. No such 
petition has been filed with respect to the above- 
captioned respondents, and the Commission has 
not chosen to review the initial decision with re- 
spect to those respondents on its own initiative. 


Accordingly, notice is hereby given, pursuant to 





Rule 17(f) of the Commission’s Rules of Practice, 
that the initial decision of the administrative law 
judge with respect to the above respondents has 
become the final decision of the Commission. The 
order contained in that decision censuring Alfred B. 
Averell, Jr., dismissing the proceedings with 
respect to Catherine Bertoli, and discontinuing the 
proceedings with respect to Raydop Corporation 
and Freelton Investments Limited is hereby de- 
clared effective. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10799/July 31, 1979 


In the Matter of 


INVESTMENT TRUST OF BOSTON 
One Winthrop Square 
Boston, Massachusetts 02110 


DEVONSHIRE STREET FUND, INC. 
One Winthrop Square 
Boston, Massachusetts 02110 


(812-4477) 


ORDER OF THE COMMISSION EXEMPTING PRO- 
POSED EXCHANGE OF SHARES FROM SECTION 
22(c) OF THE ACT AND RULE 22c-1 THEREUNDER 
PURSUANT TO SECTION 6(c) OF THE ACT, EX- 
EMPTING SUCH EXCHANGE FROM SECTION 17(a) 
OF THE ACT PURSUANT TO SECTION 17(b) OF THE 
ACT, AND PURSUANT TO SECTION 17(d) OF THE 
ACT AND RULE 17d-1 THEREUNDER PERMITTING 
CONSUMMATION OF CERTAIN PROPOSED 
TRANSACTIONS. 


On July 6, 1979, a notice was issued (Investment 
Company Act Release No. 10760) of an application 
filed on May 16, 1979, and an amendment thereto 
on June 25, 1979, by Investment Trust of Boston 
(“ITB”) and Devonshire Street Fund, Inc. (‘‘Devon- 
shire’’) (collectively, ‘‘the Funds”), both open-end, 


diversified, management investment companies re- 
gistered under the Investment Company Act of 
1940 (‘the Act’), requesting an order of the 
Commission (1) pursuant to Section 6(c) of the Act, 
exempting the proposed acquisition of Devonshire 
by ITB from the provisions of Section 22(c) of the 
Act, and Rule 22c-1 thereunder, to permit the 
proposed issuance of ITB shares as net asset value, 
but at a price other than the price next determined 
after receipt of a purchase order; (2) pursuant to 
Section 17(b) of the Act, exempting such acquisition 
from the provisions of Section 1 7(a) of the Act; and (3) 
pursuant to Section 1 7(d) of the Act and Rule 1 7d-1 
thereunder, permitting the sharing of the expenses of 
such acquisition as provided in the Agreement and 
Plan of Reorganization. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No 
request for a hearing has been filed, and the Com- 
mission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting of the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. It is also found, on the basis of the information 
stated in the application, that the terms of the 
proposed transaction, including the consideration 
to be paid or received, are reasonable and fair and 
do not involve overreaching on the part of any 
person concerned, and that the proposed 
transaction is consistent with the respective poli- 
cies of the Funds and with the general purposes of 
the Act. It is further found that the participation of 
the Funds in the proposed transaction is consistent 
with the provisions, policies and purposes of the Act 
and is not on a basis less advantageous than that of 
any other participant. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of 
the Act, that the application for exemption from 
the provisions of Section 22(c) of the Act and Rule 
22c-1 thereunder, to the extent requested, be, and 
hereby is, granted, effective forthwith. 


IT IS FURTHER ORDERED, pursuant to Section 1 7(b) 
of the Act, that the proposed acquisition of Devon- 
shire by ITB be, and hereby is, exempted from the 
provisions of Section 17(a) of the Act, effective 
forthwith. 
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IT |S FURTHER ORDERED, pursuant to Section 1 7(d) 
of the Act and Rule 17d-1 thereunder, that said 
application to permit the sharing of the expenses of 
the proposed acquisition between Devonshire and 
ITB be, and hereby is, granted, effective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10800/July 31, 1979 


In the Matter of 


TAX EXEMPT SECURITIES TRUST (SERIES 1 
AND SUBSEQUENT NATIONAL AND STATE 
SERIES) 


c/o Smith Barney, 
incorporated 

1345 Avenue of the Americas 
New York, New York, 10019 


Harris Upham & Co. 


(812-4329) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
EXEMPTING PROPOSED REINVESTMENT PRO- 
GRAM FROM THE PROVISIONS OF SECTION 22(d) 
OF THE ACT. 


Tax Exempt Securities Trust (Series 1 and Subse- 
quent National and State Series) (‘Applicant’), a 
series of unit investment trusts registered under the 
Investment Company Act of 1940 (“‘Act’’), filed an 
application on June 28, 1978, and amendments 
thereto on October 6, 1978, February 12, 1979, and 
May 11, 1979, for an order of the Commission, pur- 
suant to Section 6(c) of the Act, exempting Appli- 
cant from the provisions of Section 22(d) of the Act 
to permit Applicant to offer its unitholders the 
opportunity to participate in the Tax Exempt Secu- 
rities Trust Reinvestment Program (“Reinvestment 
Program”’) pursuant to which a holder of ten or more 
units of a series of Applicant could elect to have 
monthly distributions with respect to such units 
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automatically reinvested in units of Applicant ~ 
created subsequent to the commencement of the 
Reinvestment Program without the payment of the 
sales charge customarily imposed on purchases of 
such units. 


On July 3, 1979, a notice was issued (Investment 
Company Act Release No. 10756) of the filing of 
said application. The notice gave interested persons 
an opportunity to request a hearing, and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


The matter has been considered, and it is found that 
the granting: of the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the exemption from Section 22(d) of the Act, to 
the extent requested, be, and hereby is, granted, ef- 
fective forthwith. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10801/August 1, 1979 


In the Matter of 

THE JOHNSTON MUTUAL FUND 
One Boston Place 

Boston, Massachusetts 02106 
(812-4487) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 





GRANTING EXEMPTION FROM SECTION 2(a)(41) 
OF THE ACT AND RULES 2a-4 AND 22c-1 THERE- 
UNDER 


On July 9, 1979, a notice was issued (Investment 
Company Act Release No. 10763) of an application 
filed on June 5, 1979, with amendments thereto 
filed on July 5 and July 31, 1979, by the Johnston 
Mutual Fund (“Applicant’’), an open-end diversi- 
fied management investment company registered 
under the Investment Company Act of 1940(‘’Act’’), 
pursuant to Section 6(c) of the Act for an order of 
exemption from the provisions of Section 2(a)(41) of 
the Act and Rules 2a-4 and 22c-1 thereunder tothe 
extent necessary to permit Applicant to compute the 
net asset value per share for one of its three series, 
the Johnston Cash Management Fund (the “Cash 
Management Fund”), to the nearest one cent on a 
share value of one dollar using times other than the 
close of trading on each day on which the New York 
Stock Exchange is open for trading. 


The notice gave interested persons an opportunity 
to request a hearing, and stated that an order 
disposing of the application would be issued as of 
course unless a hearing should be ordered. No 
request for a hearing has been filed, and the 
Commission has not ordered a hearing. 


The matter has been considered, and itis found that 
the granting of the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT |S ORDERED, pursuant to Section 6(c) of the Act, 
that the application for exemption from the 
provisions of Section 2(a)(41) of the Act and Rules 
2a-4 and 22c-1 thereunder, to the extent requested, 
be and hereby is, granted, effective forthwith, 
subject to the following conditions to which 
Applicant has consented: 


1. Applicant's Trustees, in supervising the opera- 
tions of the Cash Management Fund and delegating 


special rersponsibilities involving such Fund's 
management to Applicant’s investment adviser, 
undertake—as a particular responsibility within 
their overall duty of care owed to shareholders of 
the Cash Management Fund—to assure to the 
extent reasonably practicable, taking into account 
current market conditions affecting the investment 
objectives of the Cash Management Fund, that the 
price per share of the Cash Management Fund as 
computed for purposes of distribution, redemption 


and repurchase, rounded to the nearest one cent, 
will not deviate from $1.00. 


2. The Applicantwill maintain a dollar-weighted 
average portfolio maturity in the Cash Management 
Fund appropriate to its objective of maintaining a 
stable price per share, and the Applicant will not (i) 
purchase an instrument for the Cash Management 
Fund with a remaining maturity of greater than one 
year, except that obligations underlying repurchase 
agreements may have a maturity in excess of one 
year, or (ii) maintain a dollar-weighted portfolio 
maturity in the Cash Management Fund in excess of 
120 days. 


3. Purchases of portfolio instruments for the Cash 
Management Fund, including securities underlying 
repurchase agreements, will be limited exclusively 
to obligations issued or guaranteed as to principal 
and interest by the government of the United States 
or by its agencies or instrumentalities; U.S. dollar 
denominated certificates of deposit or bankers’ 
acceptance of U.S. banks and their branches 
located outside of the U.S. and U.S. branches of 
foreign banks, provided that the bank has capital, 
surplus, and undivided profits (as of the date of its 
most recently published annual financial 
statements) in excess of $100,000,000 (or the equi- 
valent in the case of foreign banks) at the date of 
investment, and further provided that certificates of 
deposit of foreign branches of United States banks 
and United States branches of foreign banks will be 
limited to instruments which are obligations of the 
parent bank in addition to the issuing branch; com- 
mercial paper, which at the time of investment, is 
rated Prime-1 by Moody’s Investors Service, Inc. or 
A-1 by Standard & Poor’s Corporation, or is issued 
by companies having an outstanding debt issue 
currently rated Aaa or Aa by Moody's or AAA or AA 
by Standard & Poor’s; corporate obligations having 
a maturity of one year or less and rated Aaa or Aa by 
Moody’s or AAA or AA by Standard & Poor's; and 
repurchase agreements with respect to any of the 
foregoing types of instruments. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT COMPANY ACT OF 1940 
Release No. 10802/August 1, 1979 


In the Matter of 


THE PRUDENTIAL INSURANCE COMPANY OF 
AMERICA 

Prudential Plaza 

Newark, NJ 07101 


and 


THE PRUDENTIAL VARIABLE CONTRACT AC- 
COUNT—2 

The Prudential Insurance Company of America 
Group Pension Office 

71 Hanover Road 

Florham, NJ 07932 


(812-4505) 


NOTICE OF APPLICATION PURSUANT TO SECTION 
6(c) OF THE ACT FOR AN ORDER OF EXEMPTION 
FROM THE PROVISIONS OF SECTIONS 22(e), 27(c) 
(1) AND 27(d) OF THE ACT 


NOTICE IS HEREBY GIVEN that the Prudential 
Insurance Company of America (“Prudential’’) and 
The Prudential Variable Contract Account—2 
("VCA-2"') (hereinafter collectively referred to as 
“Applicants”), filed an application on July 12, 1979, 
pursuant to Section 6(c) of the Act for an order 
exempting Applicants from the provisions of 
Sections 22(e), 27(c)(1) and 27(d) of the Act to the 
extent necessary to permit compliance by Appli- 
cants with certain provisions of the Education Code 
of the State of Texas. All interested persons are 
referred to the application on file with the Commis- 
sion for a statement of the representations therein 
which are summarized below. 


VCA-2 is a separate account of Prudential 
registered as an open-end management invest- 
ment company under the Act. Prudential is the 
investment adviser of VCA-2 and the principal 
underwriter of the Group Variable Annuity Con- 
tracts issued through VCA-2 (‘Contracts’’) for use 
in connection with annuity purchase plans adopted 
by public school systems and certain other organi- 
zations which satisfy the conditions set forth in 
Section 403(b) of the Internal Revenue Code. 


In 1967, the State of Texas directed the governing 
boards of all Texas institutions of higher education 
to make available to certain employees an Optional 
Retirement Program (“Program”), codified as 
Subchapter G of Chapter 51 of the Texas Education 
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Code. The statute provides as the funding media for 
the Program fixed or variable annuity contracts pur- 
chased from any insurance or annuity company 
qualified to do business in Texas. In 1973, the Texas 
legislature made two amendments in the Program 
legislation, which amendments became effective 
on June 14, 1973. The statutory definition of the 
Program was amended to provide that the benefits 
of such annuities are to be available only upon 
termination of employment in the Texas public in- 
stitutions of higher education, retirement, death or 
total disability of the participant. The other amend- 
ment added a new Section 51.358 to Subchapter G 
which also provides that the benefits of such 
annuities will be available only if the participants 
dies, terminates his employment due to total dis- 
ability, accepts retirement, or terminates employ- 
ment in the Texas public institutions of higher edu- 
cation. 


Because of uncertainty regarding the effect of these 
amendments, the University of Texas System 
(“System”) requested the opinion of the Attorney 
General of Texas with respect to several questions 
concerning such amendments. The Attorney 
General rendered an opinion dated February 18, 
1975, in response to the System’s letter. The Attor- 
ney General interpreted Section 51.358 to prohibit 
provisions in a variable annuity contract issued in 
connection with the Program on or after June 14, 
1973, which provide for making available the re- 
demption value of such contract prior to the occur- 
rence of one of the conditions specified in the 
statute, i.e., termination of employment, 
retirement, death or total disability. Moreover, the 
opinion further stated that the prohibitions of 
Section 51.358 were impliedly in effect upon the 
establishment of the Program (in 1967) and that 
notwithstanding any language which may be 
contained in existing contracts, a participant in the 
Program has never had the right to redeem his 
annuity contract otherwise than in accordance with 
the limitations described above. The opinion did not 
affect the right of a participant to transfer the re- 
demption value of his annuity contract from one 
carrier to another; accordingly, the granting of the 
relief requested in the application would not affect 
such right. 


Sections 27(c}(1), 22(e) and 27(d) 


Section 27(c)(1) of the Act makes it unlawful for any 
registered investment company issuing periodic 
payment plan certificates, or for any depositor of or 
underwriter for such company, to sell any such 
certificate unless such certificate is a redeemable 
security. Section 2(a)(32) of the Act defines ‘‘re- 





deemable security” to mean any security under the 
terms of which the holder upon its presentation to 
the issuer or to a person designated by the issuer is 
entitled to receive approximately his proportionate 
share of the issuer's current net assets, or the cash 
equivalent thereof. 


Section 22(e) of the Act provides that no registered 
investment company shall suspend the right of re- 
demption or postpone the date of payment or 
satisfaction upon redemption of any redeemable 
security in accordance with its terms for more than 
seven days after the tender of such security to the 
company or its agent designated for that purpose for 
redemption except in certain prescribed circum- 
stances. 


Section 27(d) of the Act makes it unlawful for any 
registered investment company issuing periodic 
payment plan certificates, or for any depositor of or 
underwriter for such company, to sell any such 
certificate unless the certificate provides that the 
holder thereof may surrender the certificate at any 
time within the first eighteen months after the is- 
suance of the certificate and receive in payment 
thereof, in cash, the sum of (1) the value of his 
account, and (2) an amount, from such underwriter 
or depositor, equal to that part of the excess paid for 
sales loading which is over 15 per centum of the 
gross payments made by the certificate holder. 


Applicants request exemptions from the provisions 
of Sections 22(e), 27(c)(1) and 27(d) of the Act tothe 
extent necessary to permit compliance with Section 
51.358 as it pertains to (i) redemption values under 
Contracts issued to participants in the Program sub- 
sequent to the date of such exemptive order and (ii) 
redemption values under Contracts issued prior 
thereto but attributable to payments made subse- 
quent to the date of such order. 


Applicants assert that if such exemptions are not 
granted, persons participating in the Program effec- 
tively will be denied an opportunity to select as a 
funding medium for their retirement benefits one of 
two funding media (the other being fixed annuity 
contracts) specifically provided in the Texas statute 
for such purpose. Additionally, participants will be 
unable to obtain the State’s matching contributions 
for the purchase of an equity-based retirement 
vehicle. In this respect, the Attorney General's 
opinion indicated that these matching contribu- 
tions will encourage participation in the retirement 
plan but that unrestricted withdrawals prior to 
retirement might be detrimental to an effective 
retirement vehicle. In view of the foregoing, Appli- 
cants assert that the Commission should grant the 
requested exemptions: (1) the limited restriction on 
redemption would be voluntarily assumed by 


participants, i.e., eligible employees are not 
required to participate in the Program; (2) the 
restrictions were not formulated nor suggested by 
Applicants; and (3) participants’ relinquishment of 
the full right of redemption is a reasonable require- 
ment in exchange for the benefits bestowed by the 
matching contributions of the State of Texas. 


Applicants will ensure that appropriate disclosure is 
made to persons who consider participation in the 
Program, informing them of the restriction on the 
availability of redemption values under Contracts to 
be issued to them. This disclosure will take the form 
of an appropriate reference in each Prospectus to 
the restrictions on redemption of these Contracts, 
as well as requiring each participant, as a part of the 
determination that the sale of these Contracts is 
suitable for that participant, to sign a statement 
indicating that he/she is aware that these restric- 
tions will be placed on his/her Contract when it is 
issued. In addition, Prudential will review all sales 
literature that is to be used in conjunction with the 
sales of these contracts for the existence of material 
representations that are inconsistent with the re- 
strictions to be placed on these contracts and will 
instruct the salespeople involved in soliciting inthis 
market specifically to bring this restriction to the 
attention of the potential participants. 


Section 6(c) authorizes the Commission to exempt 
any person, security or transaction or any class or 
classes of persons, securities or transactions, from 
the provisions of the Act and Rules promulgated 
thereunder if and to the extent that such exemption 
is necessary or appropriate in the public interest 
and consistent with the protection of investors and 
the purposes fairly intended by the policy and pro- 
visions of the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 27, 1979, at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
staternent as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
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thereafter orders a hearing upon request or upon 
the Commission's own. motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10803/August 1, 1979 


In the Matter of 


THE PRUDENTIAL INSURANCE COMPANY OF 
AMERICA 

Prudential Plaza 

Newark, NJ 07101 


PRUDENTIAL’S GIBRALTAR FUND 

The Prudential Insurance Company of America 
3003 North Central Avenue 

Phoenix, AZ 85012 


and 


THE PRUDENTIAL VARIABLE CONTRACT 
ACCOUNT—2 

The Prudential Insurance Company of America 
71 Hanover Road 

Florham Park, NJ 07932 - 


(812-4485) 


NOTICE OF FILING OF AN APPLICATION, UNDER 
SECTION 17(b) OF THE INVESTMENT COMPANY 
ACT OF 1940, FOR AN ORDER GRANTING EXEMP- 
TIONS FROM THE PROVISIONS OF SECTION 1 7(a) 
OF THE ACT. 


NOTICE IS HEREBY GIVEN that the Prudential 
Insurance Company of America (‘‘Prudential’’), 
Prudential’s Gibraltar Fund (‘PGF’), and The 
Prudential Variable Contract Account-2 (‘““VCA-2"’) 
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have filed an application for an order under Section 
17(b) of the Investment Company Act of 1940 (the 
““Act'’), exempting applicants from the provisions of 
Section 17(a) of the Act to the extent necessary to 
permit certain purchases and sales of securities be- 
tween PGF or VCA-2 and several separate accounts 
(the ‘unregistered separate accounts”) established 
by Prudential that are not investment companies 
and are not, therefore, registered under the Act. All 
interested persons are referred to the applicationon 
file with the Commission for a statement of the 
representations made therein, which are 
summarized below. 


Prudential is a mutual life insurance company that 
is registered as an investment adviser under the 
Investment Advisers Act of 1940 and as a broker- 
dealer under the Securities Exchange Act of 1934. 
Prudential serves as investment adviser to PGF and 
VCA-2 and also acts, to a limited extent, as invest- 
ment adviser with respect to assets held by 
employee retirement funds. PGF is registered as an 
open-end management investment company under 
the Act. PGF does not offer shares to the public. PGF 
sells shares only to Prudential and to certain of its 
separate accounts. VCA-2 currently holds assets 
derived from purchase payments under variable 
annuity contracts, issued by Prudential in 
connection with plans adopted by public school 
systems and certain other organizations, which 
satisfy the conditions set forth in Section 403(b) of 
the Internal Revenue Code. 


Prudential also manages the unregistered separate 
accounts that will be participants in the proposed 
transactions described in the application. Three are 
pooled separate accounts, that is, each holds assets 
derived from the retirement plans of many different 
employers. All are excepted from the definition of 
investment company by virtue of Section 3(c)(11) of 
the Act. The other five separate accounts each holds 
assets derived from the retirement plans 
established by a single employer; four are private 
corporations and one is a city. All of these plans, 
except for the plan established by the city, are 
subject to the provisions of the Employee Retire- 
ment Income Security Act of 1974 (“ERISA”) and 
Prudential is a fiduciary with respect to the assets 
held in these seven accounts and as such is 
obligated to comply with the provisions of Section 
404 of ERISA. ERISA does not apply to the plan 
established by the city, because governmental 
plans are excluded by Section 4(b)(1) of ERISA. 


Prudential represents that it has recently conducted 
a major review of the portfolios of PGF and VCA-2, 
and has decided upon significant changes in those 
portfolios. As a result of a similar analysis of the 
portfolios of the unregistered accounts, Prudential 





has also decided to make substantial changes in 
their portfolios. Upon making initial, tentative 
decisions as to which securities should be bought 
and sold by PGF, VCA-2, and the unregistered ac- 
counts, it became apparent that, in a large number 
of instances, securities that Prudential desired to 
purchase for one or more accounts were expected 
to be sold by one or more other accounts. The appli- 
cants believe that if inter-account purchases and 
sales could be made of these securities, substantial 
brokerage cost savings could be achieved and the 
adverse price impact that often results from large 
market transactions could be avoided. The 
applicants estimate that PGF will save about 
$500,000, and VCA-2 approximately $400,000 if 
such inter-account transactions could be carried 
out instead of making all the purchases and sales 
contemplated on the open market. 


Prudential has recommended to the PGF Board of 
Directors and to the committee which supervises 
the operations of VCA-2 that, insofar as possible, 
the restructuring of their portfolios be accom- 
plished through purchases and sales on the terms 
and conditions contained in Rule 17a-7 under the 
Act. Neither Prudential’s general account nor any of 
its subsidiaries would sell any securities to, or buy 
any securities from, PGF or VCA-2 or any of the 
unregistered separate accounts. The proposal has 
been unanimously approved by the PGF Board and 
the VCA-2 Committee respectively for their review 
before the date set for execution of the trans- 
actions. Applicants anticipate that, once the current 
restructuring of the portfolios of PGF and VCA-2 is 
completed, any further changes in their portfolios 
deemed desirable will be made through purchases 
or sales in the open market. 


Section 17(a) of the Act, among other things, makes 
it unlawful for any affiliated person of a registered 
investment company (other than a company of the 
character described in Section 12(d)(3)(A) and (B) of 
the Act), or any affiliated person of such an affiliated 
person knowingly to sell to, or knowingly to buy 
from, the registered investment company any 
security or other property. Section 2(a)(3) of the Act 
defines ‘‘affiliated person” of another person to 
include any person directly or indirectly controlling, 
controlled by, or under common control with, such 
other person; and, if such other person is an invest- 
ment company, the investment adviser thereof or 
any member of an advisory board thereof. Section 
17(b) of the Act provides, however, that the Com- 
mission may exempt a proposed transaction from 
the provisions of Section 17(a) if evidence estab- 
lishes that the terms of the proposed transaction, 
including the consideration to be paid or received, 
are reasonable and fair and do not involve over- 
reaching on the part of any person concerned; that 


the proposed transaction is consistent with the 
policy of each registered investment company con- 
cerned; and that the proposed transaction is 
consistent with the general purposes of the Act. 
Rule 17a-7 under the Act provides that a purchase 
or sale transaction between two registered invest- 
ment companies that are affiliated persons or 
affiliated persons of affiliated persons of each other 
shall be exempt from Section 1 7(a) if the transaction 
is a purchase or sale, for no consideration other 
than cash payment against prompt delivery, of a 
security traded on a national securities exchange or 
of a security traded in the over-the-counter market; 
if the prices paid and received are computed by 
reference to independent market prices pursuant to 
Rule 17a-7(b) or (c), as the case might be; if the 
transaction if consistent with the policy of each 
registered investment company involved; and if no 
brokerage commission, fee (except for customary 
transfer fees) or other remuneration is paid in 
connection with the transaction. 


Applicants assert that the terms of the proposed 
transactions are reasonable and fair and do not 
involve any overreaching of any person concerned; 
that the transactions are consistent with the 
poplicies of PGF and VCA-2; and that the 
transactions are consistent with the purposes of the 
Act. 


On the basis of the foregoing facts and representa- 
tions, applicants seek an order under Section 17(b), 
exempting them from the provisions of Secton 1 7(a) 
of the Act to the extent necessary to allow 
purchases and sales of securities between PGF or 
VCA-2 and the various unregistered accounts as 
described above. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 27, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
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thereafter orders a hearing upon request or upon 
the Commission's own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponemenis thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10804/August 2, 1979 


In the Matter of 


VANCE, SANDERS EXCHANGE FUND (a 
California Limited Partnership) 


VANCE, SANDERS MUNICIPAL BOND FUND, 
LTD. 


VANCE, SANDERS AND COMPANY, INC. 
One Beacon Street 
Boston, Massachusetts 02108 


WILLIAM M. GRIFFIN 

c/o Hartford Fire Insurance Company 
Hartford Plaza 

Hartford, Connecticut 06115 


and 


JACK L. TREYNOR 
219 East 42nd Street 
New York, New York 10007 


(812-4321) 


ORDER PURSUANT TO SECTION 6(c) OF THE ACT 
GRANTING EXEMPTION FROM THE PROVISIONS 
OF SECTION 2(a)(19) OF THE ACT. 
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Vance, Sanders Exchange Fund (a California 
Limited Partnership) (‘Exchange Fund"), and 
Vance, Sanders Municipal Bond Fund, Ltd. (‘Bond 
Fund”) (collectively, ‘‘Funds’’), each registered 
under the Investment Company Act of 1940 (“‘Act’’) 
as an open-end, diversified, management 
investment company, Vance, Sanders and 
Company, Inc. (“Vance Sanders’), investment 
adviser to the Funds and principal underwriter for 
the Bond Fund, William M. Griffin (“Griffin”) and 
Jack L. Treynor (“Treynor’’) (the Funds, Vance 
Sanders, Griffin and Treynor are hereinafter 
referred to collectively as ‘‘Applicants’’), filed an 
application on June 2, 1978, and amendments 
thereto on September 14, 1978, January 12, 1979, 
and March 19, 1979, pursuant to Section 6(c) of the 
Act, for an order of exemption from the definition of 
“interested person” contained in Section 2(a)(19) of 
the Act to the effect that (1) Griffin shall not be 
deemed to be an “‘interested person” of the Bond 
Fund or Vance Sanders by reason of his status as (a) 
a director, executive vice president and chairman of 
the finance committee of Hartford Fire Insurance 
Company; (b) a director and president of Hartford 
Securities Company, Inc.; (c) a director, vice presi- 
dent and chairman of the finance committee of 
Hartford Variable Annuity Life Insurance Company 
(such companies are hereinafter referred to as 
“Hartford Fire Insurance Company and certain sub- 
sidiaries’’), and (2) Treynor shall not be deemed to 
be an “interested person” of the Funds or Vance 
Sanders by reason of his status as a director of and 
consultant to Wilshire Associates, Inc. (‘“Wilshire’’) 
(formerly O’Brien Associates, Inc.). 


On May 21, 1979, a notice was issued (Investment 
Company Act Release No. 10704) of the filing of 
the application. The notice gave interested persons 
an opportunity to request a hearing and stated that 
an order disposing of the application would be 
issued as of course unless a hearing should be 
ordered. No request for a hearing has been filed, 
and the Commission has not ordered a hearing. 


Applicants further amended the application on 
June 7, 1979, and July 5, 1979. The amendments 
state that the form of business of Wilshire has been 
changed from that of a corporation to a partnership, 
and that Treynor no longer has any connection with 
Wilshire. Accordingly, the amendments withdraw 
the request for an exemption respecting Treynor. 
The amendments further state that on April 30, 
1979, Vance Sanders changed its corporate name 
from Vance, Sanders and Company, Inc., to Eaton 
and Howard, Vance Sanders Inc. (‘‘EHVS"’), upon 
the acquisition by Vance Sanders of substantially all 
of the assets of Eaton and Howard, Incorporated, a 
privately owned investment adviser. 





The matter has been considered, and itis found that 
the granting of the requested exemption is 
appropriate in the public interest and consistent 
with the protection of investors and the purposes 
fairly intended by the policy and provisions of the 
Act. Accordingly, 


IT IS ORDERED, PURSUANT TO SECTION 6(c) of the 
Act, that the amended application for an order of 
exemption from the definition of ‘interested 
person” contained in Section 2(a)(19) of the Act, to 
the effect that Griffin shall not be deemed to be an 
“interested person” of the Bond Fund or EHVS by 
reason of his associations with Hartford Fire In- 
surance Company and certain of its subsidiaries, to 
the extent requested, be, and hereby is, granted, 
effective forthwith, subject to the undertakings set 
forth in the application. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10805/August 2, 1979 


See 


SECURITIES ACT OF 1933 
Release No. 6100/August 2, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10806/August 2, 1979 


See 


SECURITIES ACT OF 1933 
Release No. 6101/August 2, 1979 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10807/August 2, 1979 


In the Matter of 


ISRAEL DEVELOPMENT CORPORATION 


and 


AMPAL-AMERICAN ISRAEL CORPORATION 
10 Rockefeller Plaza 
New York, New York 10020 


(812-4396) 


NOTICE OF FILING OF APPLICATION PURSUANT 
TO SECTIONS 17(b) AND 17(d) OF THE ACT AND 
RULE 17d-1 THEREUNDER FOR AN ORDER PER- 
MITTING PROPOSED MERGER 


NOTICE IS HEREBY GIVEN that Israel Development 
Corporation (“IDC’’) and Ampal-American Israel 
Corporation (together with its consolidated sub- 
sidiaries ‘‘Ampal’’) (IDC and Ampal hereinafter 
sometimes referred to collectively as “Applicants’’) 
filed an application on November 22, 1978, and an 
amendment thereto on July 20, 1979, for an order, 
pursuant to Sections 17(b) and 17(d) of, and Rule 
17d-1 under, the Investment Company Act of 1940 
(‘‘Act’’), exempting the proposed merger of the 
Applicants (““Merger’’) from Section 1 7(a) of the Act 
and permitting it under Section 17(d) of the Act and 
Rule 17d-1 thereunder. All interested persons are 
referred to the application on file with the Com- 
mission for a statement of the representations con- 
tained therein, which are summarized below. 


Applicants 


IDC is a non-diversified, closed-end, management 
investment company registered under the Act. The 
fundamental policy of IDC is to further the industrial 


and mineral development of Israel through 
investment in enterprises deemed profitable or po- 
tentially profitable by its management. The princi- 
pal source of IDC’s funds has been sales of common 
stock and debentures. Applicants represent that 
since 1973, the financial condition of IDC has 
weakened considerably, with a generally declining 
net asset value and dividends. 


Ampal operates primariiy as a finance company and 
is principally engaged in the business of financing, 
primarily through loans and to a lesser extent 
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through equity investments, industrial, financial, 
commercial, and agricultural enterprises in Israel, 
and assisting Israeli business enterprises and in- 
dividuals in establishing operations outside of Israel 
which the management of Ampal believes may 
benefit Israel. Ampal and its consolidated subsid- 
iaries have at no time experienced defaults on any 
loans or notes receivable. In general, Ampal has 
operated on an increasingly profitable basis since 
1973. 


Ampal follows a policy of borrowing from banks 
and others, including principally persons affiliated 
with Ampal, in order to obtain funds necessary for 
its operations. Such leveraging is fundamental to 
Ampal’s business and practices. Ampal presently 
has the following authorized and outstanding 
classes of shares: (1) Common stock, par value 
$50.00 (““Ampal Common Stock’’), (2) Class A Stock, 
par value $1.00 (‘‘Class A Stock”’); and (3) 4% cumu- 
lative convertible preferred stock, par value $5.00 
(‘Existing Preferred Stock’’). Holders of the Existing 
Preferred Stock are entitled to receive dividends at 
an annual rate of 4% before any dividends are paid 
upon Ampal Common Stock or Class A Stock. 
Before any additional dividends may be paid upon 
the Existing Preferred Stock, the holders of Class A 
Stock are entitled to receive non-cumulative annual 
dividends of 4% par value per share. Before any divi- 
dends are paid to the holders of Ampal Common 
Stock, the Existing Preferred Stock and Class A 
Stock are entitled to non-cumulative dividends of 
8% par value per shares. If any surplus remains, the 
Ampal Common Stock is entitled to non-cumulative 
dividends not exceeding 12% of its par value per 
share. In the event of liquidation, the Existing Pre- 
ferred Stock is senior and the Class A Stock and 
Ampal Common Stock are jointly junior in priority. 
The Existing Preferred Stock is convertible into five 
shares of Class A Stock. 


Applicants represent that Ampal was instrumental 
in the formation of IDC, and as of June 30, 1979, 
owned approximately 9% of the outstanding voting 
stock of IDC. Furthermore, five persons who are 
officers and directors of Ampal also serve as officers 
or directors of IDC. Accordingly, Applicants state 
that Ampal may be deemed to be an “affiliated 
person” of IDC within the meaning of Section 2(a)(3) 
of the Act, which defines affiliated person of 
another person to include any person, directly or in- 
directly, owning or controlling 5% or more of the 
outstanding voting securities of such other person, 
any person 5% or more of whose outstanding voting 
securities are owned by such other person and any 
person, directly or indirectly, under common control 
with such other person. 
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The Proposed Transaction 


Applicants state that if the Merger is consummated, 
Ampal would be the surviving entity (sometimes re- 
ferred to hereinafter as ‘Surviving Corporation’’), 
and the shareholders of IDC (other than Ampal, 
whose shares of IDC common stock will be 
cancelled in the Merger) would receive 3.30 shares 
of a new series of Ampal preferred stock to be de- 
signated 6%% Cumulative Convertible Preferred 
Stock, par value $5.00 (‘New Preferred’) for each 
share of IDC common stock held at the time of the 
Merger. Each share of New Preferred, in turn, 
would be convertible at any time into three shares of 
Ampal's Class A Stock. As a result, a holder of one 
share of IDC common stock would be entitled to 
receive 9.90 shares of Class A Stock upon 
conversion of the 3.30 shares of New Preferred 
received in the Merger. Pursuant to the terms of the 
Merger, no fractional shares of New Preferred will 
be issued; each IDC shareholder who would 
otherwise have been entitled to a fractional share of 
New Preferred will receive, from Ampal, a cash 
amount based on the net asset value of the IDC 
shares not converted. 


Applicants also state that IDC’s outstanding 512% 
Sinking Fund Debentures, Series B, 1979, will be 
redeemed upon maturity on September 1, 1979, by 
IDC, if the Merger has not been consummated by 
that date, or by the Surviving Corporation, if the 
Merger has been consummated by that date. Ampal 
has undertaken that the Surviving Corporation will, 
if the Merger is consummated, redeem IDC’s 
outstanding 7% Sinking Fund Debentures, Series D, 
1986, prior to the declaration of the first dividend on 
any class of its equity securities by the Surviving 
Corporation. Accordingly, Applicants believe all the 
outstanding IDC debentures will be redeemed in 
1979. The specific terms and conditions of the 
Merger will be set forth in an Agreement and Plan of 
Reorganization and Merger to be entered into by the 
Applicants. 


Applicants state that the Merger will not be con- 
summated unless each of the following conditions, 
among others, has been satisfied: (i) approval of the 
Merger and an increase in the authorization of the 
New Preferred and Class A Stock by the voting 
shareholders of Ampal; (ii) approval of the Merger 
and a proposal that IDC cease to be an investment 
company by holders of IDC Common Stock; (iii) 
issuance by the Commission of an exemptive order; 
(iv) no action or proceeding shall be pending or 
threatened challenging the Merger, including any 
action initiated by the Antitrust Division of the 
United States Department of Justice or the Federal 
Trade Commission and (v) receipt by the Applicants 
of a favorable tax ruling from the Internal Revenue 





Service or an opinion of counsel with respect to 
certain tax matters. The Merger may also be 
terminated (i) at the option of the Board of Directors 
of either IDC or Ampal or (ii) by Ampal, if the holders 
of 5% or more of the outstanding shares of IDC seek 
statutory appraisal rights. 


In order to slow the pace of IDC’s decreasing net 
asset value, which reflects the progressive devalu- 
ation of the Israeli pound since 1974, IDC has de- 
creased its equity investments in Israel and has 
used an increasing portion of its assets to make 
loans to Israeli businesses. Thus, the investment 
objectives of IDC and Ampal have converged and 
Applicants have concluded that IDC and Ampal 
should not continue as separate entities. In 
addition, Applicants believe that the Merger will 
permit IDC’s assets to be invested with greater flexi- 
bility than currently is the case, because, as an in- 
vestment company, IDC needs the approval of the 
Commission to effect investments where Ampal or 
its affiliate has a direct or indirect interest in the 
transaction. Applicants further state that Ampal 
engages in a policy of “leveraging” its asets to a 
greater extent than IDC would be permitted under 
the standards of Section 18, which prevents IDC 
from incurring debt if immediately thereupon its 
asset coverage would be less than 300%. As of 
December 31, 1978, the ratio of Ampal’s 
outstanding indebtedness to shareholders’ equity 
was 25.8:1. This policy has proved to be profitable 
for Ampal, and in light of prevailing economic condi- 
tions in Israel and other factors which are expected 
to persist in the foreseeable future, it is anticipated 
that such a policy would continue to prove 
beneficial. Ampal currently estimates that it will 
incur $85 million principal amount of indebtedness 
on the strength of the additional assets and share- 
holders’ equity provided by IDC. Finally, Applicants 
assert that the Merger would result in certain cost 
savings. 


Upon effectuation of the Merger, holders of the New 
Preferred and Existing Preferred Stock will receive 
cumulative cash dividends of 6%% and 4% per 
annum, respectively, pari passu before any 
dividends are paid upon the Class A Stock or Ampal 
Common Stock. The New Preferred, which will re- 
ceive the larger, fixed initial dividend, is not entitled 
to any further dividends. The dividend rate of 612% 
per annum on the New Preferred ensures that IDC 
shareholders will receive annual dividends in a 
greater amount than the total dividends currently 
received by them on their IDC Common Stock. 


Applicants submit that the market price of the New 
Preferred issuable in connection with the Merger 
cannot be predicted with certainty. However, 
Lehman Brothers Kuhn Loeb (““LBKL”), an invest- 


ment banking firm hired by IDC to negotiate the 
merger terms on its behalf, has advised Applicants 
that assuming that the New Preferred trades in the 
market at prices that reflect its value (without giving 
effect to any conversion premium), the market price 
of the 3.30 shares of New Preferred received in the 
Merger for each share of IDC Common Stock is 
anticipated by Applicants to range from approxi- 
mately $9.33 to approximately $10.21. This 
compares favorably with the market price of IDC 
Common Stock, which between January 1, 1979, 
and June 29, 1979, ranged from $6% to $72 per 
share on the American Stock Exchange. 


Applicants submit that in reaching the estimated 
values of the New Preferred, LBKL advised the 
Applicants that the New Preferred is likely to be 
valued in relation to the dividend rate, prevailing 
market levels and yields of comparable preferred 
stocks and, particularly with regard to this issue, the 
range of yields at which IDC Common Stock has 
traded in the recent past. LBKL also took into con- 
sideration the prevailing yields of the Existing Pre- 
ferred Stock. Other factors which were taken into 
consideration were the following: the reduction in 
marketability of the IDC shareholders’ security (the 
New Preferred will be traded in the over-the- 
counter market); the history, performance and 
prospects of IDC, Ampal and the Surviving Corpora- 
tion; the nature and expectations of the IDC share- 
holders; and the general economic and political 
conditions prevailing in Israel and the United 
States. 


Applicants represent that care has been taken to 
assure that IDC shareholders receive in the Merger 
the full and fair value of their shares. The net asset 
value of such shares was $11.49 as of May 31, 
1979, the most recent date as of which IDC 
computes its net asset value. Certain adjustments 
to IDC’s net asset value were agreed upon by Appli- 
cants to reflect the ‘‘value’”’ to Ampal of the IDC 
Common Stock being exchanged in the Merger. 
Applicants have first agreed that Ampal’s decision 
to bear all of the Merger expenses is transferring a 
value to IDC, and as such, those expenses incurred 
solely on behalf of IDC, which amount is approxi- 
mately $0.13 per share, should be deducted from 
IDC’s net asset value. 


Applicants also state that IDC has had the practice, 
in complying with the provisions of Subchapter M of 
the Internal Revenue Code, of distributing a portion 
of each year’s net investment income during the 
fiscal year and declaring and distributing the re- 
mainder as part or all of the first regular dividend in 
the next fiscal year. The “year end” dividend for 
1979, however, will have added to it from amounts 
earned by IDC in fiscal 1979 an amount which is 
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necessary to meet the requirements of Subchapter 
M through the date on which the Merger is 
completed. Assuming consummation of the merger 
on or about September 30, 1979, the amount so 
added, amounting to $0.22 per share, would not 
have been paid to IDC shareholders in 1979 but for 
the Merger. Consequently, Applicants believe that 
IDC’s net asset value should be adjusted to reflect 
this extraordinary dividend requirement. 


Applicants represent that the final adjustment 
reflects the thorough evaluation by Ampal of the 
IDC assets it will be acquiring. In exchanging equity 
for IDC’s assets, Ampal had to consider what assets 
an investment of equal amount might alternatively 
have purchased. Accordingly, Ampal requested that 
LBKL revalue IDC’s debt portfolio in an appropriate 
manner to reflect the change in the level of general 
interest rates ion the United States from May 31, 
1978, to June 15, 1979, the latter being a current 
date at the time that the revised terms of the merger 
were being formulated. LBKL calculated the change 
in IDC’s debt portfolio principal and, consequently, 
its net asset value per share, which resulted from 
equating the weighted average yield to maturity of 
each debt issue to 8%%, and then 11%%, the pre- 
vailing prime rates at May 31, 1978, and June 15, 
1979, respectively. Such prime rates were selected 
as “‘proxies’’ for the change in interest rates rather 
than as indicators of what the appropriate yield on 
the IDC debt portfolio should be. Perpetual deben- 
tures were similarly revalued at the prime rates ona 
current yield basis. Thus, in order for the weighted 
average yield to maturity of IDC’s debt portfolio to be 
increased from 84% to 113%4%, the principal amount 
of the portfolio would decrease IDC’s net asset 
value by $1.11 per share. 


Applicants state that based on the foregoing adjust- 
ments, it would be fair to adjust IDC’s net asset 
value by a total amount of $1.46 per share, resulting 
in an adjusted per share net asset value for pur- 
poses of the Merger of $10.03. 


Orders Requested 


Section 17(a) of the Act provides, in pertinent part, 
that it is unlawful for any affiliated person of a regist- 
ered investment company, or an affiliated person of 
such a person, acting as principal, knowingly to sell 
any security or other property to, or knowingly to 
purchase any security or other property from, such 
registered company. Section 17(b) of the Act 
provides, however, that the Commission, upon 
application, shall exempt a transaction from such 
prohibition if evidence establishes that the terms of 
the proposed transaction, including the considera- 
tion to be paid, are reasonable and fair and do not 
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involve overreaching on the part of any person 
concerned, and that the proposed transaction is 
consistent with the policy of each registered invest- 
ment company concerned and with the general 
purposes of the Act. 


Section 17(d) of the Act and Rule 17d-1 thereunder 
provide, in pertinent part, that it shall be unlawful 
for an affiliated person of a registered investment 
company, or an affiliated person of such a person to 
participate in or effect any transaction in connection 
with any joint enterprise or arrangement in whcih 
any such registered investment company is a 
participant, unless an application regarding such 
arrangement has been granted by the Commission. 
In passing upon such application, the Commission 
will consider whether the participation of such 
registered investment company is consistent with 
the provisions, policies and purposes of the Act and 
the extent to which such participation is on a basis 
different from, or less advantageous than, that of 
the other participants. 


Applicants submit that they and LBKL have taken 
into consideration the following additional factors 
in reviewing the fairness and reasonbleness of the 
Merger, and based on that consideration and 
consideration of the foregoing, are of the view that 
the Merger is fair and reasonable. 


Applicants state that the ability of IDC shareholders 
to receive a reasonable, steady income return on 
their investment is met by, and enhanced through, 
the Merger. Applicants further state that the ability 
to convert the New Preferred affords the IDC 
shareholders the opportunity to participate directly 
in the future prospects of, and as_ voting 
stockholders in, the Surviving Corporation (holders 
of the New Preferred and Existing Preferred Stock ar 
not entitled to vote unless there has been dividend 
arrearages for three successive years). Applicants 
believe that the Merger will result in an entity with 
greater earning potential than either of the 
component corporations. Applicants assert that one 
of the economies that the Surviving Corporation 
may realize in connection with the Merger is a 
decrease in its cost of borrowing because the 
Surviving Corporation will have greater total assets 
and, even more importantly, greater equity, than 
has Ampal. 


It is the opinion of IDC’s management that its share- 
holders are motivated largely by a desire to 
contribute to the economic development of Israel. 
Applicants submit that, as a combined entity, the 
Surviving Corporation will have greater economic 
power and will be capable of engaging in larger 
projects and more significant and diverse 





investment opportunities. Applicants state that the 
Surviving Corporation will become a more 
significant presence in Israel, and the Applicants’ 
managements believe that the Surviving 
Corporation will then be better able to achieve the 
paramount objective of all the security holders of 
Ampal and IDC, which is assisting the economic 
development of Israel. 


Applicants finally represent that LBKL, which has 
acted as financial adviser to IDC, supports their view 
that the Merger is fair and reasonable, does not in- 
volve overreaching, and is not inconsistent with the 
policies of the Act. Applicants also assert that the 
Merger satisfies the standards of Section 17(d) and 
Rule 17d-1. Accordingly, Applicants request an 
order be granted permitting the Merger and 
exempting it from the provisions of Section 1 7(a) of 
the Act. 


NOTICE IS FURTHER GIVEN that any interested 
person may, not later than August 27, 1979 at 5:30 
p.m., submit to the Commission in writing a request 
for a hearing on the application accompanied by a 
statement as to the nature of his interest, the 
reasons for such request, and the issues, if any, of 
fact or law proposed to be controverted, or he may 
request that he be notified if the Commission shall 
order a hearing thereon. Any such communication 
should be addressed: Secretary, Securities and 
Exchange Commission, Washington, D.C. 20549. A 
copy of such request shall be served personally or by 
mail upon Applicants at the address stated above. 
Proof of such service (by affidavit or, in the case of 
an attorney-at-law, by certificate) shall be filed 
contemporaneously with the request. As provided 
by Rule O-5 of the Rules and Regulations 
promulgated under the act, an order disposing of 
the application herein will be issued as of course 
following said date unless the Commission 
thereafter orders a hearing upon request or upon 
the Commission’s own motion. Persons who 
request a hearing, or advice as to whether a hearing 
is ordered, will receive any notices and orders 
issued in this matter, including the date of the 
hearing (if ordered) and any postponements thereof. 


For the Commission, by the Division of Investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 





INVESTMENT COMPANY ACT OF 1940 
Release No. 10808/ August 2, 1979 


In the Matter of 


STATE BOND AND MORTGAGE COMPANY 
100-106 North Minnesota Street 
New Ulm, Minnesota 56073 


(812-4494) 


ORDER OF THE COMMISSION PURSUANT TO 
SECTION 6(c) OF THE ACT EXEMPTING CERTAIN 
LOANS FROM THE PROVISIONS OF SECTION 
17(a) (3) OF THE ACT. 


On July 6, 1979, a notice was issued (Investment 
Company Act Release No. 10759) of an application 
filed on June 18, 1979, and an amendment thereto on 
July 3, 1979, by State Bond and Mortgage Company 
(“Applicant”), a Minnesota Corporation registered 
under the Investment Company Act of 1940 (‘‘the 
Act’) as a face-amount certificate company, for an 
order of the Commission, pursuant to Section 6(c) of 
the Act, exempting from the estate loans made by 
State Bank & Trust Company of New Ulm (“State 
Bank’’), a wholly-owned subsidiary of Applicant, to 
officers, directors and employees of Applicant. 


The notice gave interested persons an opportunity to 
request a hearing and stated that an order disposing 
of the application would be issued as of course unless 
a hearing should be ordered. No request for a hearing 
has been filed and the Commission has not ordered a 
hearing. 


The matter has been considered, and it is found that 
granting of the requested exemption is appropriate in 
the public interest and consistent with the protection 
of investors and the purposes fairly intended by the 
policy and provisions of the Act. Accordingly, 


IT IS ORDERED, pursuant to Section 6(c) of the Act, 
that residential real estate loans made by State Bank 
to officers, directors and employees of Applicant be, 
and hereby are, exempted from the provisions of 
Section 17(a) (3) of the Act, effective forthwith, sub- 
ject to the following conditions: 


1. State Bank shall not pay a finder’s fee in 
connection with any loan covered by the 
order, nor shall Applicant pay to State Bank 
a fee for any such loan; 
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2. All loans covered by the order will be re- 
stricted to residential real estate loans which 
are secured by the underlying residential real 
estate property; 


3. All loans made pursuant to the order shall 
be issued only to those individuals who are 
affiliated with State Bank by reason of their 
positions as officers, directors or employees 
of Applicant; 


4. All loans covered by the order shall be 
made in accordance with the applicable state 
and/or federal banking laws, and any rules 
and regulations thereunder, including any 
applicable Federal Reserve Statutes; 


5. Any loan covered by the order which 
exceeds $25,000 to any one borrower shall be 
approved in writing by the board of directors 
of State Bank; 


6. Unless the real estate securing the loan 
shall have a market value at least 15% 
greater than the amount of the loan, the bor- 
rower shall be required to file with State 
Bank a statement of his financial condition at 
the time the loan is made. State Bank shall 
also require the borrower to file a statement 
of his financial condition at the time of any 
subsequent re-financing of the loan, and 
shall have complete authority to require a 
statement of the borrower's financial condi- 
tion at any other time which State Bank, in 
its sole discretion, deems advisable. 


7. Allloans and the terms thereof made pur- 
suant to the order shall be in accordance 
with the normal lending policies of State 
Bank, and shall not be inconsistent with any 
policy of State Bank or of Applicant. 


For the Commission, by the Division of investment 
Management, pursuant to delegated authority. 


George A. Fitzsimmons 
Secretary 
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INVESTMENT ADVISERS ACT OF 1940 





INVESTMENT ADVISER ACT OF 1940 
Release No. 692/July 30, 1979 


SECURITIES EXCHANGE ACT OF 1934 
Release No. 15949/June 25, 1979 


Administrative Proceeding No. 3-5706 


In the Matter of 


DREW INVESTMENT ASSOCIATES, INC. 
File No. (801-14509) 


LESTER A. EVELL 


JAMES E. WALKER 


ERRATUM 


The Order Imposing Remedial Sanctions in this 
matter dated June 25, 1979 was incorrectly issued 
under a Securities Exchange Act of 1934 Release 
Number. 


Accordingly, Investment Advisers Act of 1940 
Release Number 692, is hereby assigned. 





INVESTMENT ADVISERS ACT OF 1940 
Release No. 693/July 31, 1979 


SEE 


INVESTMENT COMPANY ACT OF 1940 
Release No. 10798/July 31, 1979 











LITIGATION 





Litigation Release No. 8829/July 30, 1979 


SECURITIES AND EXCHANGE COMMISSION v. 
RICHARD A. WRIGHT, M.D. AND AMERICAN 
HEALTH SERVICES, INC. (UNITED STATES DIS- 
TRICT COURT FOR THE DISTRICT OF COLUMBIA) 
(CIVIL ACTION NO. 79-1981) 


The Securities and Exchange Commission today an- 
nounced that the United States District Court for the 
District of Columbia has entered a Final Order enjoin- 
ing Richard A. Wright, M.D. of Palm Beach, Florida, 
and American Health Services, Inc. (“AHS”), a pri- 
vate Florida-based, Michigan corporation from viola- 
tions of the anti-fraud and beneficial ownership re- 
porting provisions of the Securities Exchange Act of 
1934 ("Exchange Act’’). (The American Health Ser- 
vices, Inc. named in the Commission’s Complaint has 
no relation to the American Health Services, Inc., a 
Washington, D.C. company, which also has its secu- 
rities registered with the Commission.) Wright and 
AHS consented to the entry of the Final Order with- 
out admitting or denying the allegations of the com- 
plaint. 


The Complaint alleged that Wright and AHS violated 
the anti-fraud provisions of the Exchange Act by 
Wright’s purchases of common stock of Medfield 
Corporation (‘‘Medfield’’), for the account of AHS, 
on the basis of material non-public information con- 
cerning a proposed merger of Medfield with National 
Medical Enterprises, Inc. (““NME’’). The Complaint 
alleged that Wright, a director of Medfield learned on 
June 9, 1978, among other things, that NME had 
proposed to make an exchange offer for all of the 
outstanding common stock of Medfield at a value of 
approximately $20 per share for each outstanding 
share of Medfield. On the basis of this information, 
on June 12, 1978 through June 14, 1978, Wright pur- 
chased, for the account of AHS, 11,600 shares of 
Medfield common stock at prices ranging from $15 
7/8 per share to $17 3/8 per share. On June 19, 1978, 
Medfield announced that its board of directors had 
voted to accept the NME merger proposal which 
Wright had learned of on June 9, 1978. Trading in 
Medfield common stock on the American Stock Ex- 
change closed on June 19, 1978 at $19 1/4 per share. 


The Complaint further alleged that, on June 19, 1978, 
after the Medfield announcement regarding the NME 
offer, Wright purchased additional Medfield common 
stock for the account of AHS. These purchases 
raised the combined holdings of Wright and AHS to 
greater than 5% of the total then outstanding shares 
of Medfield common stock. The Complaint alleged 
that Wright and AHS violated Section 13(d) of the 
Exchange Act by failing to timely file a report of their 
beneficial ownership of greater than 5% of Medfield 
common stock. 


The Court entered a Final Order prohibiting Wright 
and AHS from further violations of the anti-fraud pro- 
visions and the beneficial ownership reporting re- 
quirements of the Exchange Act and ordering them 
to disgorge profits of $26,442.00 to the sellers of 
Medfield common stock from whom they had pur- 
chased the stock on June 12 through June 15, 1978. 


The matter was referred to the Commission by the 
American Stock Exchange. 





Litigation Release No. 8830/July 30, 1979 


UNITED STATES v. URCLE C. CAMPBELL, et. al. 
(USDC D. HAWAII) 


Walter M. Heen, United States Attorney for the Dis- 
trict of Hawaii, and Jack H. Bookey, Administrator of 
the Seattle Regional Office of the Securities and Ex- 
change Commission, announced that on July 
6, 1979, David Lloyd George pled guilty to one count 
of securities fraud in Honolulu, Hawaii before the 
Honorable Samuel P. King, United States District 
Judge. 


The indictment was filed against George and three 
others on February 3, 1977 and charged 11 counts of 
securities fraud, five counts of the sale of unregis- 
tered securities, five counts of mail fraud and one 
count of interstate transportation of funds obtained 
by fraud. The alleged criminal violations occurred in 
connection with the offer and sale of the common 
stock of Rudolph Corporation of Honolulu, Hawaii. 
The other defendants have all already pled guilty and 
have been sentenced to varying terms. Judge King 
ordered a pre-sentence report and has set August 20, 
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1979 as the date of sentencing. For further informa- 
tion, see Litigation Release No. 8784. 





Litigation Release No. 8831/August 2, 1979 


SEC v. JAMES R. CRAWFORD, et al. (UNITED 
STATES DISTRICT COURT FOR THE NORTHERN 
DISTRICT OF OHIO, WESTERN DIVISION) CIVIL 
ACTION NO. C 79-353 


William D. Goldsberry, Administrator of the Chicago 
Regional Office of the Securities and Exchange Com- 
mission, announced that on June 21, 1979, the Com- 
mission filed a complaint in the United States District 
Court for the Northern District of Ohio, Western Divi- 
sion, seeking to enjoin James R. Crawford (Craw- 
ford), a registered investment adviser of Toledo, 
Ohio, and his wholly-owned corporation, J.R. Craw- 
ford Consulting and Financial Planning, Inc. (Craw- 
ford Consulting), from violating certain of the regis- 
tration, recordkeeping and anti-fraud provisions of 
the federal securities laws; Dennis A. Krause (Krause) 
of Toledo, Ohio, a former vice-president of Crawford 
consulting, from violating certain of the registration 
and anti-fraud provisions of the federal securities 
laws; and Cyclemetric Investment Monitor, Inc. 
(Cyclemetric), a registered investment adviser wholly- 
owned by Crawford, and Shadow Valley Financial 
Corporation (Shadow Valley), an equipment leasing 
company wholly-owned by Crawford and Krause, 
from violating certain of the anti-fraud provisions of 
the federal securities laws. 


The Commission’s Complaint alleges in substance, 
among other things, that: From approximately 
December 1976 to at least June 1979, Crawford, joined 
in 1978 by Krause, Crawford Consulting and Cycle- 
metric, sold an aggregate of approximately 
$4,000,000 of unregistered interests in 21 oil drilling 
limited partnerships to approximately 200 persons; 
from approximately April 1978 to at least August 
1978, Crawford, Crawford Consulting and Cycle- 
metric sold an aggregate of approximately $240,000 
of unregistered interests in four commodity futures 
limited partnerships to approximately 40 persons; 
from approximately May 1978 to at least September 
1978, Crawford, Crawford Consulting and Cycle- 
metric, joined in August 1978 by Krause, sold an 
aggregate of approximately $115,000 of unregistered 
interests in five pooled funds option accounts to 
approximately 24 investors; and from approximately 
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December 1978 to January 1979, Crawford, Crawford 
Consulting, Cyclemetric and Krause sold an aggre- 
gate of approximately $257,000 of unregistered 
interests in a limited partnership known as Restauran 
Associates to approximately 13 persons. 


In the offer and sale of these securities to purchasers 
who included investment advisory clients, the Com- 
plaint alleges that the defendants made untrue 
statements of material facts and omitted to state 
material facts concerning, among other things: the 
significant compensation to be received by certain of 
the defendants for soliciting investors; the uses of the 
proceeds derived from the sale of interests; and the 
risks of investing in the various offerings. 


The Complaint further alleges that the defendants 
induced an advisory client to enter into a lease 
agreement with Shadow Valley without disclosing to 
such client that Shadow Valley was to realize a 
$6,000 profit on the transaction. In addition, the 
Complaint alleges that the defendants misappropria- 
ted funds of certain other advisory clients by using 
such funds for purpsoes other than those authorized 
by the clients. 


Finally, the Complaint alleges that Crawford and 
Crawford Consulting failed to make and maintain 
certain records as required by the Investment 
Advisers Act of 1940, entered into advisory contracts 
which contained provisions inconsistent with the 
requirements of the Investment Advisers Act and 
engaged in business as broker-dealers without 
registering as such with the Commission. 


On June 21, 1979, following the filing of the Com- 
mission’s Complaint, Judge Nicholas J. Walinski 
entered a temporary restraining order which restrains 
the defendants from violating the provisions of the 
federal securities laws noted above, and from dissi- 
pating, concealing or disposing of the personal assets 
of Crawford, the corporate assets of Crawford Con- 
sulting, Cyclemetric and Shadow Valley, and any 
and all client assets in the defendants’ possession. On 
June 29, 1979, Judge Walinski modified the Order to 
allow Crawford to take $2,500 in cash per month for 
personal living expenses from the liquidation of his 
personal assets or through income he earns which is 
not in violation of the Order and extended the Order 
to August 24, 1979, at which time a hearing for pre- 
liminary injunction will be held. 


In addition to the temporary restraining order, the 
Commission in its Complaint seeks preliminary and 
permanent injunctions, the appointment of a receiver, 
an accounting and a disgorgement of all funds 
received by the defendants as a result of their 
allegedly violative conduct. 
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